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Redwood Coast Energy Authority – FIT Power Purchase Agreement	Page      of 58

May 2020

The Redwood Coast Energy Authority, a California Joint Powers Authority (“Buyer” or “RCEA”), and _________ (“Seller”), a ____________, hereby enter into this Power Purchase Agreement (“Agreement”) made and effective as of the Execution Date.  Seller and Buyer are sometimes referred to in this Agreement jointly as “Parties” or individually as “Party.”  In consideration of the mutual promises and obligations stated in this Agreement and its appendices, the Parties agree as follows:
[bookmark: _Toc322349697][bookmark: _Toc322350959][bookmark: _Toc358938089][bookmark: _Toc358938394][bookmark: _Toc358939161][bookmark: _Toc40969631]DOCUMENTS INCLUDED
This Agreement includes the following appendices, which are specifically incorporated herein and made a part of this Agreement:
Appendix A  	Definitions
Appendix B  	Commercial Operation Date Confirmation Letter
Appendix C  	Forecasting Requirements
Appendix D  	Description of the Facility
Appendix E	Seller’s Milestone Schedule 
Appendix F 	Notices List
Appendix G 	Form Of Letter Of Credit
Appendix H 	Form Of Consent To Assignment
This Agreement specifically incorporates herein by reference as if appended hereto the following documents (collectively referred to herein as the “Referenced Documents”):
Feed-in Tariff dated _________
Feed-in Tariff Application, submitted by Seller dated __________
Feed-in Tariff Generation Forecast dated _____________
To the extent any provisions of the Referenced Documents conflict with any other provisions of the Agreement, the other provisions of the Agreement shall control. 
[bookmark: _Toc391535323][bookmark: _Toc322349698][bookmark: _Toc322350960][bookmark: _Toc358938090][bookmark: _Toc358938395][bookmark: _Toc358939162][bookmark: _Toc40969632]SELLER’S FACILITY AND COMMERCIAL OPERATION DATE
This Agreement governs Buyer’s purchase of the Product from the electrical generating facility (hereinafter referred to as the “Facility” or “Project”) as described in this Section. 
1.1. [bookmark: _Toc322349699][bookmark: _Toc322350961][bookmark: _Toc358938091][bookmark: _Toc358938396][bookmark: _Toc358939163][bookmark: _Toc358944348]Facility Location.  The Facility is physically located at: 
_____________________________	
1.2. [bookmark: _Toc322349703][bookmark: _Toc322350962][bookmark: _Toc358938092][bookmark: _Toc358938397][bookmark: _Toc358939164][bookmark: _Toc358944349]Facility Name.  The Facility is named _____________.
1.2.1. [bookmark: _Toc322349708]The Facility’s renewable resource is _______.  
1.3. [bookmark: _Toc322349709][bookmark: _Toc322350966][bookmark: _Toc322349710][bookmark: _Toc322350967]Interconnection Point.  The Facility is connected to the Pacific Gas & Electric Company (“PG&E”) electric system at __________ distribution circuit at a service voltage of ______ kV.
1.4. Delivery Point.  The Delivery Point for Energy is the Interconnection Point. 
1.5. [bookmark: _Toc322349711][bookmark: _Toc322350968]Facility Description.  A description of the Facility, including a summary of its significant components, a drawing showing the general arrangements of the Facility, and a single line diagram illustrating the interconnection of the Facility and loads with the Transmission/Distribution Owner’s electric distribution system, is attached and incorporated herein as Appendix D.
1.6. [bookmark: _Toc322349712][bookmark: _Toc322350969]Commercial Operation.  
1.6.1. [bookmark: _Toc322349713]The Facility’s expected Commercial Operation Date is _______. 
1.6.2. Seller shall achieve Commercial Operation no later than the expected Commercial Operation Date specified in Section 2.6.1, which date shall be no later than eighteen (18) months from the Execution Date of this Agreement.  The expected Commercial Operation Date specified in Section 2.6.1 may be extended for only the following reasons: 
1.6.2.1. If Seller has taken all commercially reasonable actions (including but not limited to Seller’s timely filing of all required applications and documents, payment of all applicable fees, and completion of all electric system upgrades needed, if any) to have the Project physically interconnected to the Transmission/Distribution Owner’s distribution system, but fails to secure any necessary commitments from the Transmission/Distribution Owner for such interconnection and upgrades due to delays beyond Seller’s reasonable control, then the expected Commercial Operation Date specified in Section 2.6.1 shall be extended for the number of days necessary to physically interconnect the Facility; provided, however, that such delay may not extend the expected Commercial Operation Date specified in Section 2.6.1 for a period of more than twelve (12) months; or
1.6.2.2. If Seller has taken all commercially reasonable actions (including but not limited to Seller’s timely filing of all required applications and documents and payment of all applicable fees, if any) to obtain permits necessary to construct and operate the facility but fails to secure any such permits due to delays beyond Seller’s reasonable control, then the expected Commercial Operation Date specified in Section 2.6.1 shall be extended for the number of days necessary to secure such permits; provided, however, that such delay may not extend the expected Commercial Operation Date specified in Section 2.6.1 for a period of more than twelve (12) months; or
1.6.2.3. In the event of Force Majeure, the expected Commercial Operation Date specified in Section 2.6.1 shall be extended on a day-to-day basis for a cumulative period of not more than six (6) months; provided that Seller complies with Section 10.
1.6.2.4. Extensions under Section 2.6.2.1, 2.6.2.2, and 2.6.2.3, to the extent they may occur concurrently, shall run concurrently.
1.6.3. Seller shall provide Notice to Buyer of the Commercial Operation Date of the Facility no later than thirty (30) days before such date.  
1.6.4. [bookmark: _Toc322349716]Notwithstanding anything in this Agreement, if Seller is unable to achieve Commercial Operation by the expected Commercial Operation Date specified in Section 2.6.1, which may be extended pursuant to Section 2.6.2, then Seller shall either (i) terminate the Agreement, in which case Buyer may retain the full Reservation Deposit, or (ii) pay to Buyer daily delay damages in the amount of ten cents ($0.10) for each kilowatt of Contract Capacity for each day beyond the expected Commercial Operation Date specified in Section 2.6.1, as may be extended pursuant to Section 2.6.2, that Seller requires to achieve Commercial Operation.
1.6.5. Commercial Operation shall occur only when all of the following conditions have been satisfied: 
1.6.5.1. the Facility’s status as an Eligible Renewable Energy Resource is demonstrated by Seller’s receipt of pre-certification from the CEC; 
1.6.5.2. the Parties have executed and exchanged the “Commercial Operation Date Confirmation Letter” attached as Appendix B;
1.6.5.3. Seller has obtained and is in compliance with the Interconnection Agreement for the Facility, and Seller has satisfied all applicable CAISO Tariff requirements and metering requirements in Sections 6.1 and 6.2; 
1.6.5.4. Seller has furnished to Buyer all insurance documents required under Section 8; 
1.6.5.5. Seller has provided thirty (30) days’ Notice prior to the Commercial Operation Date as required under Section 2.6.3;
1.6.5.6. Seller has obtained all permits necessary to operate the Facility and is in compliance with all Laws applicable to the operation of the Facility;
1.6.5.7. Seller has successfully installed and tested the Facility at its full Contract Capacity, and the Facility is capable of reliably generating at its full Contract Capacity; and
1.6.5.8. Seller has satisfied the Collateral Requirement set forth in Section 3.9. 

[bookmark: _Toc390961852][bookmark: _Toc391218872][bookmark: _Toc391276578][bookmark: _Toc390961853][bookmark: _Toc391218873][bookmark: _Toc391276579][bookmark: _Toc390961854][bookmark: _Toc391218874][bookmark: _Toc391276580][bookmark: _Toc390961857][bookmark: _Toc391218877][bookmark: _Toc391276583][bookmark: _Toc322349723][bookmark: _Toc322350972][bookmark: _Toc358938096][bookmark: _Toc358938401][bookmark: _Toc358939168][bookmark: _Toc40969633][bookmark: _Toc358938097][bookmark: _Toc358938402][bookmark: _Toc358939169][bookmark: _Toc358944354]CONTRACT CAPACITY AND QUANTITY; TERM; CONTRACT PRICE; BILLING; COLLATERAL REQUIREMENT
1.7. [bookmark: _Toc322349724][bookmark: _Toc322350973]Contract Capacity.  The Contract Capacity is _____ kW, alternating current (AC).  The Contract Capacity shall not exceed 1,000 kW AC.   
1.8. [bookmark: _Toc322349725][bookmark: _Toc322350974]Contract Quantity.  The “Contract Quantity” during each Contract Year is the amount set forth in the applicable Contract Year in the “Delivery Term Contract Quantity Schedule,” set forth below, which amount is net of Station Use.  Seller shall have the option to update the Delivery Term Contract Quantity Schedule one (1) time prior to Commercial Operation Date. 
	Delivery Term Contract Quantity Schedule

	Contract Year
	Contract Quantity (kWh/Yr)

	1
	

	2
	

	3
	

	4
	

	5
	

	6
	

	7
	

	8
	

	9
	

	10
	

	11
	

	12
	

	13
	

	14
	

	15
	

	16
	

	17
	

	18
	

	19
	

	20
	

	21
	


[bookmark: _Toc322349726][bookmark: _Toc322350975]
1.9. [bookmark: _Toc322349728][bookmark: _Toc322350977][bookmark: _Toc358938099][bookmark: _Toc358938404][bookmark: _Toc358939171][bookmark: _Toc358944356][bookmark: _Toc322349729][bookmark: _Toc322350978][bookmark: _Toc358938100][bookmark: _Toc358938405][bookmark: _Toc358939172][bookmark: _Toc358944357]Transaction.  During the Delivery Term, Seller shall sell and deliver, or cause to be delivered, and Buyer shall purchase and receive, all Product produced by or associated with the Facility that is delivered to the Delivery Point. In no event shall Seller have the right to procure the Product from sources other than the Facility for sale or delivery to Buyer under this Agreement. Buyer shall have no obligation to receive or purchase the Product from Seller prior to the Commercial Operation Date or after the end of the Delivery Term.  
1.10. [bookmark: _Toc322349730][bookmark: _Toc322350979]Term of Agreement; Survival of Rights and Obligations.  
1.10.1. [bookmark: _Toc322349731][bookmark: _Toc322349732]The term shall commence upon the Execution Date of this Agreement and shall remain in effect until the conclusion of the Delivery Term unless terminated sooner pursuant to Sections 10.4 or 11 of this Agreement (the “Term”).
1.10.2. Notwithstanding anything to the contrary in this Agreement, all of the rights and obligations that this Agreement expressly provides survive termination as well as the rights and obligations that arise from Seller’s or Buyer’s covenants, agreements, representations, and warranties applicable to, or to be performed, at or during any time before or as a result of the termination of this Agreement. 
1.11. [bookmark: _Toc322349733][bookmark: _Toc322350980]Delivery Term. Seller shall deliver the Product from the Facility to Buyer for a period of twenty (20) Contract Years for all generation technologies. The Delivery Term shall commence on the Commercial Operation Date and continue until the end of the last Contract Year unless the Agreement is terminated sooner pursuant to the terms of the Agreement.  
1.12. [bookmark: _Toc322349746][bookmark: _Toc322350981]Contract Price.  
1.12.1. [bookmark: _Toc322349747]Throughout the Delivery Term, and subject to and in accordance with the terms of this Agreement, Buyer shall pay the Contract Price to Seller for the Product based on the amount of Delivered Energy. The Contract Price shall be $__ per MWh of Delivered Energy with an additional $__ per MWh for Delivered Energy during the first five (5) Contract Years.  
1.12.2. [bookmark: _Toc322349749]In any Contract Year, if the amount of Delivered Energy exceeds one hundred fifteen percent (115%) of the annual Contract Quantity amount, the Contract Price for such Delivered Energy in excess of one hundred fifteen percent (115%) shall be adjusted to be seventy-five percent (75%) of the applicable Contract Price.
1.12.3. Seller shall curtail production of the Facility in accordance with the applicable Notice after receipt of: (a) Notice from Buyer that Buyer has been instructed by the CAISO or the Transmission/Distribution Owner or any other jurisdictional entity to curtail Energy deliveries; or (b) Notice that Seller has been given a curtailment order or similar instruction in order to respond to an Emergency; or (c) Notice of a Curtailment Order issued by Buyer. Buyer shall have no obligation to pay Seller for any Product delivered in violation of this Section 3.6.3. Seller shall assume all liability and reimburse Buyer for any and all costs and charges incurred by Buyer, including but not limited to CAISO penalties, as a result of Seller delivering Energy in violation of the Section 3.6.3. Buyer shall have no obligation to pay Seller for any Product that Seller would have been able to deliver but for the fact of a curtailment pursuant to subsection (a) or (b) of the first sentence of this Section 3.6.3.
1.12.4. Buyer shall have the right, but not the obligation, to issue to Seller a Curtailment Order. Buyer shall pay Seller the Contract Price for the Product Seller would have been able to deliver but for the fact that Buyer issued a Curtailment Order (“Paid Curtailed Product”) as calculated pursuant to Section 3.6.5. 
1.12.5. No later than fifteen (15) days after the end of a calendar month in which Buyer issued a Curtailment Order, Seller shall prepare and provide to Buyer a calculation of the amount of Product the Facility would have been able to deliver under Sections 3.6.4 for the applicable month. Seller shall apply accepted industry standards in making such calculation and take into consideration past performance of the Facility, and other relevant information, including but not limited to, Facility availability, weather, water flow, and solar irradiance data for the period of time during the Buyer issued Curtailment Order. Upon Buyer’s request, Seller shall promptly provide to Buyer any additional and supporting documentation necessary for Buyer to audit and verify Seller’s calculation. 
1.12.6. If Seller was approved by Buyer as qualifying for the Local Business Incentive based on the circumstances at the time that Seller submitted the Feed-in Tariff Application, but at any time subsequent to the submission of the Feed-in Tariff Application, Seller no longer meets the requirements for the Local Business Incentive, then Seller shall provide Buyer with Notice within sixty (60) days of the date that Seller no longer meets the requirements for the Local Business Incentive.  The Notice provided by Seller to Buyer shall state the date on which Seller no longer met the requirements for the Local Business Incentive.  The applicable Contract Price specified in Section 3.6.1 shall be reduced by the amount of the Local Business Incentive as of the date on which Seller no longer met the requirements for the Local Business Incentive.  If Seller has previously billed Buyer for Delivered Energy at a Contract Price that includes the Local Business Incentive but was generated after the date on which Seller no longer qualifies for the Local Business Incentive, then Seller shall reduce the next invoice by the amount equal to the Local Business Incentive multiplied by the number of hours of Delivered Energy that Seller billed Buyer for, but for which Seller did not qualify for the Local Business Incentive.  
1.13. [bookmark: _Toc322349750][bookmark: _Toc322350982]Billing.
1.13.1. [bookmark: _Toc322349751][bookmark: _Toc234779264][bookmark: _Toc235938976][bookmark: _Toc283722613]The amount of Delivered Energy shall be determined by the meter specified in Section 6.2.1 or Check Meter, as applicable. Buyer has no obligation to purchase from Seller any Energy that is not or cannot be delivered to the Delivery Point, regardless of circumstance. Buyer will not be obligated to pay Seller for any Product that Seller delivers in violation of Section 3.6.3, including any Product Seller delivers in excess of the amount specified in any Curtailment Order. 
1.13.2. [bookmark: _Toc322349752]For the purpose of calculating monthly payments under this Agreement, the amount recorded by the meter specified in Section 6.2.1 or Check Meter, as applicable, will be multiplied by the Contract Price noted in Section 3.6.1, as possibly adjusted under Section 3.6.2, less any Energy produced by the Facility for which Buyer is not obligated to pay Seller as set forth in Section 3.7.1.   
1.13.3. [bookmark: _Toc322349754]On or before the last Business Day of the month immediately following each calendar month, Seller shall determine the amount of Delivered Energy received by Buyer pursuant to this Agreement for each monthly period and issue an invoice showing the calculation of the payment.  Seller shall also provide to Buyer: (a) records of metered data sufficient to document and verify the generation of Delivered Energy by the Facility during the preceding month; (b) access to any records; and (c) an invoice, in the format specified by Buyer.  
1.13.4. [bookmark: _Toc322349756]In the event an invoice or portion thereof or any other claim or adjustment arising hereunder, is disputed, payment of the undisputed portion of the invoice shall be required to be made when due, with Notice of the objection given to the other Party.  Any invoice dispute or invoice adjustment shall be in writing and shall state the basis for the dispute or adjustment.  Payment of the disputed amount shall not be required until the dispute is resolved.  In the event adjustments to payments are required as a result of inaccurate meter(s), Buyer in its reasonable discretion shall determine the correct amount of Delivered Energy received under this Agreement during any period of inaccuracy and recompute the amount due from Buyer to Seller for the Delivered Energy delivered during the period of inaccuracy.  The Parties agree to use good faith efforts to resolve the dispute or identify the adjustment as soon as possible.  Upon resolution of the dispute or calculation of the adjustment, any required payment shall be made within thirty (30) days of such resolution.  
1.13.5. All interest paid or payable under this Agreement shall be computed as simple interest using the Interest Rate and, unless specified otherwise in this Agreement, shall be paid concurrently with the payment or refund of the underlying amount on which such interest is payable. 
1.14. [bookmark: _Toc173044735][bookmark: _Toc173044736][bookmark: _Toc322349760][bookmark: _Toc322350983]Title and Risk of Loss.  Title to and risk of loss related to the Energy from the Facility shall transfer from Seller to Buyer at the Delivery Point.  Seller warrants that it will deliver to Buyer the Product from the Facility free and clear of all liens, security interests, claims, and encumbrances or any interest therein or thereto by any person.
1.15. Collateral Requirement.  On or before the Commercial Operation Date, Seller shall post and thereafter maintain a collateral requirement equal to twenty dollars ($20.00) for each kilowatt of Contract Capacity (the “Collateral Requirement”). The Collateral Requirement will be held by Buyer and must be in the form of either cash deposit or Letter of Credit. The Collateral Requirement shall be posted to Buyer and maintained at all times during the Delivery Term. Buyer shall be entitled to draw upon the Collateral Requirement for any damages arising upon Buyer’s declaration of an Early Termination Date as set forth in Section 11.3. In the event that Buyer draws on the Collateral Requirement, Seller shall promptly replenish such Collateral Requirement to the amount specified in this Section 3.9. Buyer shall return the unused portion of the Collateral Requirement to Seller promptly at the end of the Delivery Term, once all payment obligations of the Seller under this Agreement have been satisfied. Buyer shall pay simple interest on cash held to satisfy the Collateral Requirements at the rate and in the manner set forth in Section 3.7.5.
[bookmark: _Toc322349764][bookmark: _Toc322350987][bookmark: _Toc358938101][bookmark: _Toc358938406][bookmark: _Toc358939173][bookmark: _Toc40969634][bookmark: _Toc358938102][bookmark: _Toc358938407][bookmark: _Toc358939174][bookmark: _Toc358944359][bookmark: _Toc359505470][bookmark: _Toc359505755][bookmark: _Toc322349765][bookmark: _Toc322350988][bookmark: _Toc358938103][bookmark: _Toc358938408][bookmark: _Toc358939175][bookmark: _Toc358944360][bookmark: _Toc359504945][bookmark: _Toc359504985]GREEN ATTRIBUTES; RESOURCE ADEQUACY BENEFITS; ERR REQUIREMENTS
1.16. Green Attributes.  Seller hereby provides and conveys all Green Attributes associated with all electricity generation from the Project to Buyer as part of the Product being delivered.  Seller represents and warrants that Seller holds the rights to all Green Attributes from the Project, and Seller agrees to convey and hereby conveys all such Green Attributes to Buyer as included in the delivery of the Product from the Project.  
1.17. [bookmark: _Toc322349766][bookmark: _Toc322350989][bookmark: _Toc358938104][bookmark: _Toc358938409][bookmark: _Toc358939176][bookmark: _Toc358944361][bookmark: _Toc358938105][bookmark: _Toc358938410][bookmark: _Toc358939177][bookmark: _Toc358944362]Conveyance of Product.  Throughout the Delivery Term, Seller shall provide and convey the Product to Buyer in accordance with the terms of this Agreement, and Buyer shall have the exclusive right to the Product.  Seller shall, at its own cost, take all actions and execute all documents or instruments that are reasonable and necessary to effectuate the use of the Green Attributes, Resource Adequacy Benefits, if any, and Capacity Attributes, if any, for Buyer’s benefit throughout the Delivery Term.
1.18. [bookmark: _Toc322349767][bookmark: _Toc322350990][bookmark: _Toc358938106][bookmark: _Toc358938411][bookmark: _Toc358939178][bookmark: _Toc358944363][bookmark: _Toc358938107][bookmark: _Toc358938412][bookmark: _Toc358939179][bookmark: _Toc358944364]WREGIS. Seller shall cause and allow Buyer, or Buyer’s agent, to be the “Qualified Reporting Entity” and “Account Holder” (as such terms are defined by WREGIS) for the Facility within thirty (30) days after the Commercial Operation Date. In the event that Buyer is not the Qualified Reporting Entity, Seller shall, at its sole expense, take all actions necessary and provide any documentation requested by Buyer in support of WREGIS account administration and compliance with the California Renewables Portfolio Standard. Seller, at its sole expense, shall take all necessary steps and submit/file all necessary documentation to ensure that the Facility remains an Eligible Renewable Energy Resource throughout the Delivery Term as outlined in Section 4.5 and that all WREGIS Certificates associated with the Product accrue to Buyer and will satisfy the requirements of the California Renewables Portfolio Standard. 
1.19. [bookmark: _Toc358938116][bookmark: _Toc358938421][bookmark: _Toc358939188][bookmark: _Toc358944373][bookmark: _Toc322349777][bookmark: _Toc322350991][bookmark: _Toc358938118][bookmark: _Toc358938423][bookmark: _Toc358939190][bookmark: _Toc358944375][bookmark: _Toc358938119][bookmark: _Toc358938424][bookmark: _Toc358939191][bookmark: _Toc358944376]Resource Adequacy Benefits.  
1.19.1. [bookmark: _Toc322349779][bookmark: _Toc358938120][bookmark: _Toc358938425][bookmark: _Toc358939192][bookmark: _Toc358944377]During the Delivery Term, Seller grants, pledges, assigns and otherwise commits to Buyer all of the Contract Capacity, including Capacity Attributes, if any, from the Project to enable Buyer to meet its Resource Adequacy or successor program requirements, as the CPUC, CAISO or other regional entity may prescribe (“Resource Adequacy Requirements”).  
1.19.2. [bookmark: _Toc322349780][bookmark: _Toc358938121][bookmark: _Toc358938426][bookmark: _Toc358939193][bookmark: _Toc358944378]If providing any Resource Adequacy, Seller shall comply with the Resource Adequacy requirements set forth in the CAISO Tariff, including Section 40 thereof, as may be changed from time to time.
1.19.3. [bookmark: _Toc358938123][bookmark: _Toc358938428][bookmark: _Toc358939195][bookmark: _Toc358944380]If providing any Resource Adequacy, Seller shall cooperate in good faith with and comply with reasonable requests of Buyer and the CAISO to enable Buyer and/or the CAISO to assign Capacity Attributes and Resource Adequacy Benefits to the Facility.
1.20. [bookmark: _Toc322349781][bookmark: _Toc322350992][bookmark: _Toc358938124][bookmark: _Toc358938429][bookmark: _Toc358939196][bookmark: _Toc358944381]Eligible Renewable Energy Resource.  Seller shall take all actions necessary to achieve and maintain status as an Eligible Renewable Energy Resource or ERR throughout the Delivery Term.  Within thirty (30) days after the Commercial Operation Date, Seller shall file an application or other appropriate request with the CEC for CEC Certification for the Facility.  Seller shall expeditiously seek CEC Certification, including promptly responding to any requests for information from the requesting authority.  
[bookmark: _Toc390416486][bookmark: _Toc390961866][bookmark: _Toc391218886][bookmark: _Toc391276592][bookmark: _Toc322349788][bookmark: _Toc322350995][bookmark: _Toc358938132][bookmark: _Toc358938437][bookmark: _Toc358939204][bookmark: _Toc40969635]REPRESENTATION AND WARRANTIES; COVENANTS
1.21. [bookmark: _Toc322349789][bookmark: _Toc322350996][bookmark: _Toc358938133][bookmark: _Toc358938438][bookmark: _Toc358939205][bookmark: _Toc358944390][bookmark: _Toc358938134][bookmark: _Toc358938439][bookmark: _Toc358939206][bookmark: _Toc358944391]Representations and Warranties.  On the Execution Date, each Party represents and warrants to the other Party that:
1.21.1. [bookmark: _Toc322349790][bookmark: _Toc358938135][bookmark: _Toc358938440][bookmark: _Toc358939207][bookmark: _Toc358944392]it is duly organized, validly existing and in good standing under the Laws of the jurisdiction of its formation;
1.21.2. [bookmark: _Toc322349791][bookmark: _Toc358938136][bookmark: _Toc358938441][bookmark: _Toc358939208][bookmark: _Toc358944393]the execution, delivery and performance of this Agreement are within its powers, have been duly authorized by all necessary action and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any Laws;
1.21.3. [bookmark: _Toc322349792][bookmark: _Toc358938137][bookmark: _Toc358938442][bookmark: _Toc358939209][bookmark: _Toc358944394]this Agreement and each other document executed and delivered in accordance with this Agreement constitutes a legally valid and binding obligation enforceable against it in accordance with its terms; 
1.21.4. [bookmark: _Toc322349793][bookmark: _Toc358938138][bookmark: _Toc358938443][bookmark: _Toc358939210][bookmark: _Toc358944395][bookmark: _Toc358938139][bookmark: _Toc358938444][bookmark: _Toc358939211][bookmark: _Toc358944396]it is not Bankrupt and there are no proceedings pending or being contemplated by it or, to its knowledge, threatened against it which would result in it being or becoming Bankrupt; and
1.21.5. [bookmark: _Toc322349794][bookmark: _Toc358938140][bookmark: _Toc358938445][bookmark: _Toc358939212][bookmark: _Toc358944397][bookmark: _Toc358938141][bookmark: _Toc358938446][bookmark: _Toc358939213][bookmark: _Toc358944398]there is not pending or, to its knowledge, threatened against it or any of its Affiliates any legal proceedings that could materially adversely affect its ability to perform its obligations under this Agreement.
1.22. [bookmark: _Toc322349795][bookmark: _Toc322350997][bookmark: _Toc358938142][bookmark: _Toc358938447][bookmark: _Toc358939214][bookmark: _Toc358944399][bookmark: _Toc358938143][bookmark: _Toc358938448][bookmark: _Toc358939215][bookmark: _Toc358944400]General Covenants.  Each Party covenants that throughout the Term of this Agreement:
1.22.1. [bookmark: _Toc322349796][bookmark: _Toc358938144][bookmark: _Toc358938449][bookmark: _Toc358939216][bookmark: _Toc358944401][bookmark: _Toc358938145][bookmark: _Toc358938450][bookmark: _Toc358939217][bookmark: _Toc358944402]it shall continue to be duly organized, validly existing and in good standing under the Laws of the jurisdiction of its formation;
1.22.2. [bookmark: _Toc322349797][bookmark: _Toc358938146][bookmark: _Toc358938451][bookmark: _Toc358939218][bookmark: _Toc358944403][bookmark: _Toc358938147][bookmark: _Toc358938452][bookmark: _Toc358939219][bookmark: _Toc358944404]it shall maintain (or obtain from time to time as required, including through renewal, as applicable) all regulatory authorizations necessary for it to legally perform its obligations under this Agreement; and
1.22.3. [bookmark: _Toc322349798][bookmark: _Toc358938148][bookmark: _Toc358938453][bookmark: _Toc358939220][bookmark: _Toc358944405][bookmark: _Toc358938149][bookmark: _Toc358938454][bookmark: _Toc358939221][bookmark: _Toc358944406]it shall perform its obligations under this Agreement in a manner that does not violate any of the terms and conditions in its governing documents, any contracts to which it is a party, or any Law.
1.23. [bookmark: _Toc322349799][bookmark: _Toc322350998][bookmark: _Toc358938150][bookmark: _Toc358938455][bookmark: _Toc358939222][bookmark: _Toc358944407][bookmark: _Toc358938151][bookmark: _Toc358938456][bookmark: _Toc358939223][bookmark: _Toc358944408]Seller’s Representations, Warranties and Covenants.  In addition to the representations, warranties and covenants specified in Sections 5.1 and 5.2, Seller makes the following additional representations, warranties and covenants to Buyer, as of the Execution Date:
1.23.1. [bookmark: _Toc358938152][bookmark: _Toc358938457][bookmark: _Toc358939224][bookmark: _Toc358944409][bookmark: _Toc322349800][bookmark: _Toc358938153][bookmark: _Toc358938458][bookmark: _Toc358939225][bookmark: _Toc358944410]Seller has not participated in the Self-Generation Incentive Program (as defined in CPUC Decision 01-03-073), the California Solar Initiative (as defined in CPUC Decision 06-01-024), and/or other similar California ratepayer subsidized program relating to energy production or rebated capacity costs with respect to the Facility.
1.23.2. [bookmark: _Toc322349801][bookmark: _Toc358938154][bookmark: _Toc358938459][bookmark: _Toc358939226][bookmark: _Toc358944411][bookmark: _Toc358938155][bookmark: _Toc358938460][bookmark: _Toc358939227][bookmark: _Toc358944412]Seller’s execution of this Agreement will not violate Public Utilities Code Section 2821(d)(1), if applicable;
1.23.3. Seller has met all applicable legal and regulatory requirements to sell wholesale electricity in California;
1.23.4. [bookmark: _Toc322349802][bookmark: _Toc358938156][bookmark: _Toc358938461][bookmark: _Toc358939228][bookmark: _Toc358944413][bookmark: _Toc358938157][bookmark: _Toc358938462][bookmark: _Toc358939229][bookmark: _Toc358944414]Seller, and, if applicable, its successors, represents and warrants that throughout the Delivery Term of this Agreement that:  (i) the Project qualifies and is certified by the CEC as an Eligible Renewable Energy Resource (“ERR”) as such term is defined in Public Utilities Code Section 399.12 or Section 399.16; and (ii) the Project’s output delivered to Buyer qualifies under the requirements of the California Renewables Portfolio Standard.  To the extent a change in law occurs after execution of this Agreement that causes this representation and warranty to be materially false or misleading, it shall not be an Event of Default if Seller has used commercially reasonable efforts to comply with such change in law; 
1.23.5. [bookmark: _Toc322349803][bookmark: _Toc358938158][bookmark: _Toc358938463][bookmark: _Toc358939230][bookmark: _Toc358944415][bookmark: _Toc358938159][bookmark: _Toc358938464][bookmark: _Toc358939231][bookmark: _Toc358944416]Seller and, if applicable, its successors, represents and warrants that throughout the Delivery Term of this Agreement the Renewable Energy Credits transferred to Buyer conform to the definition and attributes required for compliance with the California Renewables Portfolio Standard, as set forth in California Public Utilities Commission Decision 08-08-028, and as may be modified by subsequent decision of the California Public Utilities Commission or by subsequent legislation.  To the extent a change in law occurs after execution of this Agreement that causes this representation and warranty to be materially false or misleading, it shall not be an Event of Default if Seller has used commercially reasonable efforts to comply with such change in law;  
1.23.6. [bookmark: _Toc322349805][bookmark: _Toc358938162][bookmark: _Toc358938467][bookmark: _Toc358939234][bookmark: _Toc358944419]Throughout the Delivery Term, Seller shall: (a) own and operate the Facility; (b) deliver the Product to Buyer free and clear of all liens, security interests, claims, and encumbrances or any interest therein or thereto by any individual or entity; and (c) hold the rights to all of the Product;
1.23.7. [bookmark: _Toc322349806][bookmark: _Toc358938163][bookmark: _Toc358938468][bookmark: _Toc358939235][bookmark: _Toc358944420]Seller is acting for its own account, has made its own independent decision to enter into this Agreement and as to whether this Agreement is appropriate or proper for it based upon its own judgment, is not relying upon the advice or recommendations of the Buyer in so doing, and is capable of assessing the merits of, and understands and accepts, the terms, conditions and risks of this Agreement;
1.23.8. [bookmark: _Toc322349807][bookmark: _Toc358938164][bookmark: _Toc358938469][bookmark: _Toc358939236][bookmark: _Toc358944421]Throughout the Delivery Term: (a) Seller shall not convey, transfer, allocate, designate, award, report or otherwise provide any or all of the Product, or any portion thereof, or any benefits derived therefrom, to any party other than Buyer; and (b) Seller shall not start-up or operate the Facility per instruction of or for the benefit of any third party, except as required by other Laws; 
1.23.9. [bookmark: _Toc322349808][bookmark: _Toc358938165][bookmark: _Toc358938470][bookmark: _Toc358939237][bookmark: _Toc358944422]Seller has not relied on any promises, representations, statements or information of any kind that are not contained in this Agreement in deciding to enter into this Agreement;
1.23.10. [bookmark: _Toc322349809][bookmark: _Toc358938166][bookmark: _Toc358938471][bookmark: _Toc358939238][bookmark: _Toc358944423]The construction of the Facility shall comply with all Laws, including applicable state and local laws, building standards, and interconnection requirements;
1.23.11. [bookmark: _Toc322349810][bookmark: _Toc358938167][bookmark: _Toc358938472][bookmark: _Toc358939239][bookmark: _Toc358944424]No other person or entity, including any other generating facility, has any rights in connection with Seller’s Interconnection Agreement or Seller’s Interconnection Facilities and no other persons or entities shall have any such rights during the Term;
1.23.12. [bookmark: _Toc322349811][bookmark: _Toc358938168][bookmark: _Toc358938473][bookmark: _Toc358939240][bookmark: _Toc358944425]During the Delivery Term, Seller shall not allow any other person or entity, including any other generating facility, to use Seller’s Interconnection Facilities; and
1.23.13. All representations made by Seller in its Feed-in Tariff Application are true and correct. 
[bookmark: _Toc322349812][bookmark: _Toc322350999][bookmark: _Toc358938169][bookmark: _Toc358938474][bookmark: _Toc358939241][bookmark: _Toc40969636]GENERAL CONDITIONS
1.24. [bookmark: _Toc322349813][bookmark: _Toc322351000][bookmark: _Toc358938170][bookmark: _Toc358938475][bookmark: _Toc358939242][bookmark: _Toc358944427][bookmark: _Toc358938171][bookmark: _Toc358938476][bookmark: _Toc358939243][bookmark: _Toc358944428]CAISO Agreements; CAISO Costs; Interconnection Agreements.  During the Delivery Term, Seller shall comply with all contractual, metering, and applicable interconnection requirements, including those set forth in the Interconnection Agreement, Transmission/Distribution Owner’s applicable tariffs, the CAISO Tariff and implementing CAISO standards and requirements, and all Laws so as to be able to deliver Energy to the Delivery Point. Seller shall provide and maintain during the Delivery Term, at its cost, all data processing gateways or remote intelligence gateways, telemetering equipment and data acquisition services, and associated measuring and recording equipment necessary to meet all applicable WREGIS and CAISO requirements applicable to the Facility during the Delivery Term. Seller shall also secure and maintain in full force all of the CAISO agreements, certifications, and approvals required in order for the Facility to comply with the CAISO Tariff and any other agreement necessary to deliver Product to Buyer during the Delivery Term. Seller shall submit its request to interconnect the Facility and obtain an Interconnection Agreement pursuant to Transmission/Distribution Owner’s Wholesale Distribution Tariff. For avoidance of doubt, Facilities that interconnect pursuant to CPUC Rule 21 are not eligible for this Agreement.  
1.25. [bookmark: _Toc322349814][bookmark: _Toc322351001][bookmark: _Toc358938172][bookmark: _Toc358938477][bookmark: _Toc358939244][bookmark: _Toc358944429][bookmark: _Toc358938173][bookmark: _Toc358938478][bookmark: _Toc358939245][bookmark: _Toc358944430]Metering Requirements.  
1.25.1. [bookmark: _Toc322349815][bookmark: _Toc358938174][bookmark: _Toc358938479][bookmark: _Toc358939246][bookmark: _Toc358944431][bookmark: _Toc358938175][bookmark: _Toc358938480][bookmark: _Toc358939247][bookmark: _Toc358944432]All Energy from the Project must be delivered through a single revenue quality meter and that meter must be dedicated exclusively to the Project.  All Delivered Energy purchased under this Agreement must be measured by the Project’s revenue quality meter(s) to be eligible for payment under this Agreement.  Seller shall bear all costs relating to all metering equipment installed to accommodate the Project.
1.25.2. [bookmark: _Toc322349816][bookmark: _Toc358938176][bookmark: _Toc358938481][bookmark: _Toc358939248][bookmark: _Toc358944433][bookmark: _Toc358938177][bookmark: _Toc358938482][bookmark: _Toc358939249][bookmark: _Toc358944434]Buyer may, at its sole cost, furnish and install one Check Meter at the interconnection associated with the Facility at a location provided by Seller that is compliant with Buyer’s electric service requirements.  The Check Meter may be interconnected with Buyer’s communication network, or the communication network of Buyer’s Agent, to permit periodic, remote collection of revenue quality meter data.  In the event that Buyer elects to install a Check Meter, Buyer may compare the Check Meter data to the Facility’s revenue meter data.  If the deviation between the Facility’s revenue meter data and the Check Meter data for any comparison is greater than 0.3%, Buyer may provide Notice to Seller of such deviation and the Parties shall mutually arrange for a meter check or recertification of the Check Meter or the Facility’s revenue meter, as applicable.  Each Party shall bear its own costs for any meter check or recertification.  Testing procedures and standards for the Check Meter shall be the same as for a comparable Buyer-owned meter.  Parties shall have the right to have representatives present during all such tests.  The Check Meter, if Buyer elects to install a Check Meter, is intended to be used for back-up purposes in the event of a failure or other malfunction of the Facility’s revenue meter, and Check Meter data shall only be used to validate the Facility’s revenue meter data and, in the event of a failure or other malfunction of the Facility’s revenue meter, in place of the Facility’s revenue meter until such time that the Facility’s revenue meter is recertified.
1.26. [bookmark: _Toc358938179][bookmark: _Toc358938484][bookmark: _Toc358939251][bookmark: _Toc358944436][bookmark: _Toc322349818][bookmark: _Toc322351002][bookmark: _Toc358938180][bookmark: _Toc358938485][bookmark: _Toc358939252][bookmark: _Toc358944437][bookmark: _Toc358938181][bookmark: _Toc358938486][bookmark: _Toc358939253][bookmark: _Toc358944438]Meter Data.  Seller hereby agrees to provide all meter data to Buyer in a form acceptable to Buyer, including any inspection, testing and calibration data and reports.  Seller shall grant Buyer and Buyer’s agent the right to retrieve the meter readings from Seller or Seller’s meter reading agent, which may be PG&E. 
1.27. [bookmark: _Toc322349819][bookmark: _Toc322351003][bookmark: _Toc358938182][bookmark: _Toc358938487][bookmark: _Toc358939254][bookmark: _Toc358944439][bookmark: _Toc358938183][bookmark: _Toc358938488][bookmark: _Toc358939255][bookmark: _Toc358944440]Standard of Care.  Seller shall: (a) maintain and operate the Facility and Interconnection Facilities in conformance with the Interconnection Agreement, the CAISO Tariff, all Laws, and Prudent Electrical Practices; (b) obtain any governmental authorizations and permits required for the construction and operation of the Facility and Interconnection Facilities; and (c) generate, schedule and perform transmission services in compliance with all applicable CAISO operating policies, criteria, rules, guidelines and tariffs and Prudent Electrical Practices.  Seller shall reimburse Buyer for any and all losses, damages, claims, penalties, or liability Buyer incurs as a result of Seller’s failure to obtain or maintain any governmental authorizations and permits required for construction and operation of the Facility throughout the Term of this Agreement. 
1.28. [bookmark: _Toc322349820][bookmark: _Toc322351004][bookmark: _Toc358938184][bookmark: _Toc358938489][bookmark: _Toc358939256][bookmark: _Toc358944441][bookmark: _Toc358938185][bookmark: _Toc358938490][bookmark: _Toc358939257][bookmark: _Toc358944442]Access Rights.  
1.28.1. [bookmark: _Toc322349821][bookmark: _Toc358938186][bookmark: _Toc358938491][bookmark: _Toc358939258][bookmark: _Toc358944443][bookmark: _Toc358938187][bookmark: _Toc358938492][bookmark: _Toc358939259][bookmark: _Toc358944444]Operations Logs.  Seller shall maintain a complete and accurate log of all material operations and maintenance information on a daily basis.  Such log shall include, but not be limited to, information on power production, fuel consumption (if applicable), efficiency, availability, maintenance performed, outages, results of inspections, manufacturer recommended services, replacements, electrical characteristics of the generators, control settings or adjustments of equipment and protective devices.  Seller shall provide this information electronically to Buyer within twenty (20) days of Buyer’s request. 
1.28.2. [bookmark: _Toc322349822][bookmark: _Toc358938188][bookmark: _Toc358938493][bookmark: _Toc358939260][bookmark: _Toc358944445][bookmark: _DV_C224][bookmark: _DV_C225][bookmark: _DV_C227][bookmark: _DV_C228][bookmark: _Toc358938189][bookmark: _Toc358938494][bookmark: _Toc358939261][bookmark: _Toc358944446]Access Rights.  Buyer, its authorized agents, employees and inspectors may, on reasonable advance notice under the circumstances, visit the Project during normal business hours for purposes reasonably connected with this Agreement. Buyer, its authorized agents, employees and inspectors must (a) at all times adhere to all safety and security procedures as may be required by Seller; and (b) not interfere with the operation of the Project.   Buyer shall make reasonable efforts to coordinate its emergency activities with the safety and security departments, if any, of the Project operator.  Seller shall keep Buyer advised of current procedures for contacting the Project operator’s safety and security departments, if any exist.  
1.29. [bookmark: _Toc322349823][bookmark: _Toc322351005][bookmark: _Toc358938190][bookmark: _Toc358938495][bookmark: _Toc358939262][bookmark: _Toc358944447][bookmark: _Toc358938191][bookmark: _Toc358938496][bookmark: _Toc358939263][bookmark: _Toc358944448]Protection of Property.  Seller shall be solely responsible for protecting its own facilities from possible damage resulting from electrical disturbances or faults caused by the operation, faulty operation, or non-operation of the Transmission/Distribution Owner's facilities.   Buyer shall not be liable for any such damages so caused. 
1.30. [bookmark: _Toc358938193][bookmark: _Toc358938498][bookmark: _Toc358939265][bookmark: _Toc358944450][bookmark: _Toc358938195][bookmark: _Toc358938500][bookmark: _Toc358939267][bookmark: _Toc358944452][bookmark: _Toc358938197][bookmark: _Toc358938502][bookmark: _Toc358939269][bookmark: _Toc358944454][bookmark: _Toc358938199][bookmark: _Toc358938504][bookmark: _Toc358939271][bookmark: _Toc358944456][bookmark: _Toc358938204][bookmark: _Toc358938509][bookmark: _Toc358939276][bookmark: _Toc358944461][bookmark: _Toc322349832][bookmark: _Toc322351008][bookmark: _Toc358938205][bookmark: _Toc358938510][bookmark: _Toc358939277][bookmark: _Toc358944462][bookmark: _Toc358938206][bookmark: _Toc358938511][bookmark: _Toc358939278][bookmark: _Toc358944463]Forecasting.  Seller shall comply with the forecasting in Appendix C.
1.31. [bookmark: _Toc358938208][bookmark: _Toc358938513][bookmark: _Toc358939280][bookmark: _Toc358944465][bookmark: _Toc322349834][bookmark: _Toc322351010][bookmark: _Toc358938209][bookmark: _Toc358938514][bookmark: _Toc358939281][bookmark: _Toc358944466][bookmark: _Toc358938210][bookmark: _Toc358938515][bookmark: _Toc358939282][bookmark: _Toc358944467]Greenhouse Gas Emissions.  Seller acknowledges that a Governmental Authority may require Buyer to take certain actions with respect to greenhouse gas emissions attributable to the generation of Energy, including, but not limited to, reporting, registering, tracking, allocating for or accounting for such emissions.  Promptly following Buyer’s written request, Seller agrees to take all commercially reasonable actions and execute or provide any and all documents, information, or instruments with respect to generation by the Facility reasonably necessary to permit Buyer to comply with such requirements, if any.  
1.32. [bookmark: _Toc322349835][bookmark: _Toc322351011][bookmark: _Toc358938211][bookmark: _Toc358938516][bookmark: _Toc358939283][bookmark: _Toc358944468][bookmark: _Toc358938212][bookmark: _Toc358938517][bookmark: _Toc358939284][bookmark: _Toc358944469]Reporting and Record Retention. 
1.32.1. [bookmark: _Toc322349836][bookmark: _Toc358938213][bookmark: _Toc358938518][bookmark: _Toc358939285][bookmark: _Toc358944470][bookmark: _Toc358938214][bookmark: _Toc358938519][bookmark: _Toc358939286][bookmark: _Toc358944471]Seller shall use commercially reasonable efforts to meet the Milestone Schedule set forth in Appendix E and avoid or minimize any delays in meeting such schedule.  Seller shall provide Project development status reports in a format and a frequency, which shall not exceed one (1) report per month, specified by the Buyer.  The report shall describe Seller’s progress relative to the development, construction, and startup of the Facility, as well as a Notice of any anticipated change to the Commercial Operation Date and whether Seller is on schedule to meet the Commercial Operation Date.  
1.32.2. [bookmark: _Toc322349837][bookmark: _Toc358938215][bookmark: _Toc358938520][bookmark: _Toc358939287][bookmark: _Toc358944472]Seller shall within ten (10) Business Days of receipt thereof provide to Buyer copies of any Interconnection Agreement and all other material reports, studies and analyses furnished by any Transmission/Distribution Owner, and any correspondence with the Transmission/Distribution Owner related thereto, concerning the interconnection of the Facility to the Transmission/Distribution Owner’s electric system or the transmission of Energy on the Transmission/Distribution Owners’ electric system.  
1.32.3. [bookmark: _Toc322349839][bookmark: _Toc358938217][bookmark: _Toc358938522][bookmark: _Toc358939289][bookmark: _Toc358944474]Seller shall provide to Buyer on the Commercial Operation Date, and within thirty (30) days after the completion of each Contract Year thereafter during the Delivery Term, a copy of any inspection and maintenance report regarding the Facility that was also provided to the Transmission/Distribution Owner during the previous Contract Year.  
1.33. [bookmark: _Toc358938223][bookmark: _Toc358938528][bookmark: _Toc358939295][bookmark: _Toc358944480][bookmark: _Toc358938225][bookmark: _Toc358938530][bookmark: _Toc358939297][bookmark: _Toc358944482][bookmark: _Toc358938227][bookmark: _Toc358938532][bookmark: _Toc358939299][bookmark: _Toc358944484][bookmark: _Toc322349840][bookmark: _Toc322351012][bookmark: _Toc358938228][bookmark: _Toc358938533][bookmark: _Toc358939300][bookmark: _Toc358944485][bookmark: _Toc358938229][bookmark: _Toc358938534][bookmark: _Toc358939301][bookmark: _Toc358944486]Tax Withholding Documentation.  Upon Buyer’s request, Seller shall promptly provide to Buyer Internal Revenue Service tax Form W-9 and California tax Form 590 (or their equivalent), completed with Seller’s information, and any other documentation necessary for Buyer to comply with its tax reporting or withholding obligations with respect to Seller.
1.34. [bookmark: _Toc322349841][bookmark: _Toc322351013][bookmark: _Toc358938230][bookmark: _Toc358938535][bookmark: _Toc358939302][bookmark: _Toc358944487][bookmark: _Toc358938231][bookmark: _Toc358938536][bookmark: _Toc358939303][bookmark: _Toc358944488]Modifications to Facility.  During the Delivery Term, Seller shall not repower or materially modify or alter the Facility without the written consent of Buyer.  Material modifications or alterations include, but are not limited to, (a) movement of the Site, (b) changes that may increase or decrease the expected output of the Facility other than as allowed under Section 3.2, (c) changes that may affect the generation profile of the Facility, (d) changes that may affect the ability to accurately measure the output of Product from the Facility and (e) changes that conflict with elections, information or requirements specified elsewhere in this Agreement. Material modifications or alterations do not include maintenance and repairs performed in accordance with Prudent Electrical Practices.  Seller shall provide to Buyer Notice not less than ninety (90) days before any proposed repowering, modification or alteration occurs describing the repowering, modification or alteration to Buyer’s reasonable satisfaction. 
1.35. [bookmark: _Toc358938232][bookmark: _Toc358938537][bookmark: _Toc358939304][bookmark: _Toc358944489][bookmark: _Toc358938233][bookmark: _Toc358938538][bookmark: _Toc358939305][bookmark: _Toc358944490]No Additional Incentives.  Seller agrees that during the Term of this Agreement it shall not seek additional compensation or other benefits pursuant to the Self-Generation Incentive Program, as defined in CPUC Decision 01-03-073, the California Solar Initiative, as defined in CPUC Decision 06-01-024, Buyer’s net energy metering tariff, or other similar California ratepayer subsidized program relating to energy production with respect to the Facility.  
1.36. [bookmark: _Toc358938234][bookmark: _Toc358938539][bookmark: _Toc358939306][bookmark: _Toc358944491][bookmark: _Toc358938235][bookmark: _Toc358938540][bookmark: _Toc358939307][bookmark: _Toc358944492]Small Hydro/Private Energy Producer.  Seller agrees to provide to Buyer copies of each of the documents identified in California Public Utilities Code Section 2821(d)(1), if applicable, as may be amended from time to time, as evidence of Seller’s compliance with such Public Utilities Code section prior to the Commercial Operation Date and, after the Commercial Operation Date, within thirty (30) days of Seller’s receipt of written request. 
1.37. [bookmark: _Toc358938236][bookmark: _Toc358938541][bookmark: _Toc358939308][bookmark: _Toc358944493]Site Control.  Seller shall have Site Control as of the earlier of: (a) the Commercial Operation Date; or (b) any date before the Commercial Operation Date to the extent necessary for the Seller to perform its obligations under this Agreement and, in each case, Seller shall maintain Site Control throughout the Delivery Term.  Seller shall promptly provide Buyer with Notice if there is any change in the status of Seller’s Site Control.
[bookmark: _Toc322349842][bookmark: _Toc322351014][bookmark: _Toc358938237][bookmark: _Toc358938542][bookmark: _Toc358939309][bookmark: _Toc40969637]INDEMNITY
[bookmark: _Toc322349843][bookmark: _Toc322351015][bookmark: _Toc358938238][bookmark: _Toc358938543][bookmark: _Toc358939310][bookmark: _Toc358944495][bookmark: _Toc358938239][bookmark: _Toc358938544][bookmark: _Toc358939311][bookmark: _Toc358944496]Seller shall defend, save harmless and indemnify Buyer and its directors, officers, officials, and employees against and from any and all loss,  liability, damage, expense , and costs (including without limitation costs and fees of litigation and reasonable attorneys’ fees) of every nature  resulting from or arising out of Seller’s performance of  its obligations under this Agreement , or its failure to comply with any of its obligations contained in this Agreement, except such loss or damage which was caused by  the sole negligence or willful misconduct of Buyer.  
[bookmark: _Toc358938241][bookmark: _Toc358938546][bookmark: _Toc358939313][bookmark: _Toc358944498][bookmark: _Toc322349849][bookmark: _Toc322351021][bookmark: _Toc358938246][bookmark: _Toc358938551][bookmark: _Toc358939318][bookmark: _Toc40969638]INSURANCE 
1.38. [bookmark: _Toc322349850][bookmark: _Toc322351022][bookmark: _Toc358938247][bookmark: _Toc358938552][bookmark: _Toc358939319][bookmark: _Toc358944504][bookmark: _Toc358938248][bookmark: _Toc358938553][bookmark: _Toc358939320][bookmark: _Toc358944505]Insurance Coverage. Seller shall, at its own expense, starting on the Execution Date and until the end of the Term, and for such additional periods as may be specified below, provide and maintain in effect the following insurance policies and minimum limits of coverage as specified below, and such additional coverage as may be required by Law, with insurance companies authorized to do business in the state in which the services are to be performed, with an A.M. Best’s Insurance Rating of not less than A-:VII.
1.38.1. [bookmark: _Toc322349851][bookmark: _Toc358938249][bookmark: _Toc358938554][bookmark: _Toc358939321][bookmark: _Toc358944506]Commercial general liability insurance, written on an occurrence, not claims-made basis, covering all operations by or on behalf of Seller arising out of or connected with this Agreement, including coverage for bodily injury, broad form property damage, personal and advertising injury, products/completed operations, contractual liability, premises-operations, owners and contractors protective, hazard, explosion, collapse and underground. Such insurance must bear a combined single limit per occurrence and annual aggregate of not less than two million dollars ($2,000,000.00), exclusive of defense costs, for all coverages.  Such insurance must contain standard cross-liability and severability of interest provisions.  If Seller elects, with Buyer’s written concurrence, to use a “claims made” form of commercial general liability insurance, then the following additional requirements apply: (a) the retroactive date of the policy must be prior to the Execution Date; and (b) either the coverage must be maintained for a period of not less than four (4) years after this Agreement terminates, or the policy must provide for a supplemental extended reporting period of not less than four (4) years after this Agreement terminates.  Governmental agencies which have an established record of self-insurance may provide the required coverage through self-insurance. 
1.38.2. [bookmark: _Toc322349852][bookmark: _Toc358938250][bookmark: _Toc358938555][bookmark: _Toc358939322][bookmark: _Toc358944507]Workers’ compensation insurance with statutory limits, as required by the state having jurisdiction over Seller’s employees, and employer’s liability insurance with limits of not less than: (a) bodily injury by accident - one million dollars ($1,000,000.00) each accident; (b) bodily injury by disease - one million dollars ($1,000,000.00) policy limit; and (c) bodily injury by disease - one million dollars ($1,000,000.00) each employee.
1.38.3. [bookmark: _Toc322349853][bookmark: _Toc358938251][bookmark: _Toc358938556][bookmark: _Toc358939323][bookmark: _Toc358944508]Commercial automobile liability insurance covering bodily injury and property damage with a combined single limit of not less than one million dollars ($1,000,000.00) per occurrence.  Such insurance must cover liability arising out of Seller’s use of all owned, non-owned and hired automobiles in the performance of the Agreement.
1.38.4. [bookmark: _Toc322349854][bookmark: _Toc358938252][bookmark: _Toc358938557][bookmark: _Toc358939324][bookmark: _Toc358944509][bookmark: _Toc358938253][bookmark: _Toc358938558][bookmark: _Toc358939325][bookmark: _Toc358944510]Umbrella/excess liability insurance, written on an occurrence, not claims-made basis, providing coverage excess of the underlying employer’s liability, commercial general liability, and commercial automobile liability insurance, on terms at least as broad as the underlying coverage, with limits of not less than four million dollars ($4,000,000.00) per occurrence and in the annual aggregate.  
1.39. [bookmark: _Toc322349855][bookmark: _Toc322351023][bookmark: _Toc358938254][bookmark: _Toc358938559][bookmark: _Toc358939326][bookmark: _Toc358944511][bookmark: _Toc358938255][bookmark: _Toc358938560][bookmark: _Toc358939327][bookmark: _Toc358944512]Additional Insurance Provisions.
1.39.1. [bookmark: _Toc322349856][bookmark: _Toc358938256][bookmark: _Toc358938561][bookmark: _Toc358939328][bookmark: _Toc358944513][bookmark: _Toc358938257][bookmark: _Toc358938562][bookmark: _Toc358939329][bookmark: _Toc358944514]On or before the later of (a) sixty (60) days after the Execution Date and (b) the date immediately preceding commencement of construction of the Facility, and again within a reasonable time after coverage is renewed or replaced, Seller shall furnish to Buyer certificates of insurance evidencing the coverage required above, written on forms and with deductibles reasonably acceptable to Buyer.  Notwithstanding the foregoing sentence, Seller shall in no event furnish Buyer certificates of insurance evidencing required coverage later than the Commercial Operation Date.  All deductibles, co-insurance and self-insured retentions applicable to the insurance above must be paid by Seller.  All certificates of insurance must note that the insurers issuing coverage must endeavor to provide Buyer with at least thirty (30) days’ prior written notice in the event of cancellation of coverage.  Buyer’s receipt of certificates that do not comply with the requirements stated in this Section 8.2.1, or Seller’s failure to provide such certificates, do not limit or relieve Seller of the duties and responsibility of maintaining insurance in compliance with the requirements in this Section 8 and do not constitute a waiver of any of the requirements of Section 8.
1.39.2. [bookmark: _Toc322349857][bookmark: _Toc358938258][bookmark: _Toc358938563][bookmark: _Toc358939330][bookmark: _Toc358944515]Insurance coverage described above in Section 8.1 shall provide for thirty (30) days written Notice to Buyer prior to cancellation, termination, alteration, or material change of such insurance.
1.39.3. [bookmark: _Toc322349858][bookmark: _Toc358938259][bookmark: _Toc358938564][bookmark: _Toc358939331][bookmark: _Toc358944516]Evidence of coverage described above in Section 8.1 shall state that coverage provided in primary and is not excess to or contributing with any insurance or self-insurance maintained by Buyer.
1.39.4. [bookmark: _Toc322349859][bookmark: _Toc358938260][bookmark: _Toc358938565][bookmark: _Toc358939332][bookmark: _Toc358944517]Buyer shall have the right to inspect or obtain a copy of the original policy(ies) of insurance.
1.39.5. [bookmark: _Toc322349860][bookmark: _Toc358938261][bookmark: _Toc358938566][bookmark: _Toc358939333][bookmark: _Toc358944518]All insurance certificates, endorsements, cancellations, terminations, alterations, and material changes of such insurance must be issued, clearly labeled with this Agreement’s identification number and submitted in accordance with Section 9 and Appendix F.
1.39.6. [bookmark: _Toc322349861][bookmark: _Toc358938262][bookmark: _Toc358938567][bookmark: _Toc358939334][bookmark: _Toc358944519]The insurance requirements set forth in Section 8.1 shall apply as primary insurance to, without a right of contribution from, any other insurance maintained by or afforded to Buyer, its subsidiaries and Affiliates, and their respective officers, directors, shareholders, agents, and employees, regardless of any conflicting provision in Seller's policies to the contrary.  To the extent permitted by Law, Seller and its insurers shall be required to waive all rights of recovery from or subrogation against Buyer, its subsidiaries and Affiliates, and their respective officers, directors, shareholders, agents, employees and insurers.  The commercial general liability insurance required in Section 8.1.1 and the umbrella/excess liability insurance required in Section 8.1.4 must name Buyer, its subsidiaries and Affiliates, and their respective officers, directors, shareholders, agents and employees, as additional insureds for liability arising out of Seller’s construction, use or ownership of the Facility. 
1.39.7. [bookmark: _Toc322349862][bookmark: _Toc358938263][bookmark: _Toc358938568][bookmark: _Toc358939335][bookmark: _Toc358944520]Seller shall remain liable for all acts, omissions or default of any subcontractor or subsupplier and shall indemnify, defend and hold harmless Buyer for any and all loss or damages, as well as all costs, charges and expenses which Buyer may suffer, incur, or bear as a result of any acts, omissions or default by or on behalf of any subcontractor or subsupplier.
1.39.8. [bookmark: _Toc322349863][bookmark: _Toc358938264][bookmark: _Toc358938569][bookmark: _Toc358939336][bookmark: _Toc358944521]If Seller fails to comply with any of the provisions of this Section 8, Seller, among other things and without restricting Buyer’s remedies under Law or otherwise, shall, at its own cost, act as an insurer and provide insurance in accordance with the terms and conditions of this Section 8.  With respect to the required commercial general liability insurance set forth in Section 8.1.1, umbrella/excess liability insurance set forth in Section 8.1.4, and commercial automobile liability insurance set forth in Section 8.1.3, Seller shall provide a current, full and complete defense to Buyer, its subsidiaries and Affiliates, and their respective officers, directors, shareholders, agents, employees, assigns, and successors in interest, in response to a third party claim in the same manner that an insurer with an A.M. Best’s Insurance Rating of A-:VII would have, had the insurance been maintained in accordance with the terms and conditions set forth in this Section 8 and given the required additional insured wording in the commercial general liability insurance and umbrella/excess liability insurance, and standard “Who is an Insured” provision in commercial automobile liability form.
[bookmark: _Toc40969639]NOTICES
Notices (other than forecasts and scheduling requests) shall, unless otherwise specified herein, be in writing and may be delivered by hand delivery, United States mail, overnight courier service, facsimile, or electronic messaging (e-mail).  A notice sent by facsimile transmission or e-mail will be recognized and shall be deemed received on the Business Day on which such notice was transmitted if received before 5 p.m. Pacific prevailing time (and if received after 5 p.m., on the next Business Day) and a notice by overnight mail or courier shall be deemed to have been received on the next Business Day after such Notice is sent or such earlier time as is confirmed by the receiving Party unless it confirms a prior oral communication, in which case any such notice shall be deemed received on the day sent.  A Party may change its addresses by providing notice of same in accordance with this provision.  All Notices, requests, invoices, statements or payments for this Facility must reference this Agreements identification number.  Notices shall be provided as indicated in Appendix F.  
[bookmark: _Toc322349864][bookmark: _Toc322351024][bookmark: _Toc358938265][bookmark: _Toc358938570][bookmark: _Toc358939337][bookmark: _Toc40969640]force majeure 
1.40. [bookmark: _Toc322349865][bookmark: _Toc322351025][bookmark: _Toc358938266][bookmark: _Toc358938571][bookmark: _Toc358939338][bookmark: _Toc358944523][bookmark: _Toc358938267][bookmark: _Toc358938572][bookmark: _Toc358939339][bookmark: _Toc358944524]No Default for Force Majeure.  Neither Party shall be in default in the performance of any of its obligations set forth in this Agreement when and to the extent failure of performance is caused by Force Majeure.  
1.41. [bookmark: _Toc322349866][bookmark: _Toc322351026][bookmark: _Toc358938268][bookmark: _Toc358938573][bookmark: _Toc358939340][bookmark: _Toc358944525][bookmark: _Toc358938269][bookmark: _Toc358938574][bookmark: _Toc358939341][bookmark: _Toc358944526]Requirements Applicable to Claiming Party.  If a Party, because of Force Majeure, is rendered wholly or partly unable to perform its obligations when due under this Agreement, such Party (the “Claiming Party”) shall be excused from whatever performance is affected by the Force Majeure to the extent so affected.  In order to be excused from its performance obligations under this Agreement by reason of Force Majeure:
1.41.1. [bookmark: _Toc322349867][bookmark: _Toc358938270][bookmark: _Toc358938575][bookmark: _Toc358939342][bookmark: _Toc358944527][bookmark: _Toc358938271][bookmark: _Toc358938576][bookmark: _Toc358939343][bookmark: _Toc358944528]The Claiming Party, on or before the fourteenth (14th) day after the initial occurrence of the claimed Force Majeure, must give the other Party Notice describing the particulars of the occurrence; and
1.41.2. [bookmark: _Toc322349868][bookmark: _Toc358938272][bookmark: _Toc358938577][bookmark: _Toc358939344][bookmark: _Toc358944529][bookmark: _Toc358938273][bookmark: _Toc358938578][bookmark: _Toc358939345][bookmark: _Toc358944530]The Claiming Party must provide timely evidence reasonably sufficient to establish that the occurrence constitutes Force Majeure as defined in this Agreement.
1.42. [bookmark: _Toc322349869][bookmark: _Toc322351027][bookmark: _Toc358938274][bookmark: _Toc358938579][bookmark: _Toc358939346][bookmark: _Toc358944531][bookmark: _Toc358938275][bookmark: _Toc358938580][bookmark: _Toc358939347][bookmark: _Toc358944532]Limitations.  The suspension of the Claiming Party’s performance due to Force Majeure may not be greater in scope or longer in duration than is required by such Force Majeure.  In addition, the Claiming Party shall use diligent efforts to remedy its inability to perform.  When the Claiming Party is able to resume performance of its obligations under this Agreement, the Claiming Party shall give the other Party prompt Notice to that effect.
1.43. [bookmark: _Hlk79668576][bookmark: _Hlk79682188]Termination.  Either Party may terminate this Agreement on at least five (5) Business Days’ prior Notice, in the event of Force Majeure which materially interferes with such Party’s ability to perform its obligations under this Agreement and which (a) extends, or is reasonably likely to extend, for more than 365 consecutive days, or (b) extends, or is reasonably likely to extend,  for more than a total of 365 days in any consecutive 540-day period.
[bookmark: _Toc390961876][bookmark: _Toc391218896][bookmark: _Toc391276602][bookmark: _Toc390961878][bookmark: _Toc391218898][bookmark: _Toc391276604][bookmark: _Toc358938289][bookmark: _Toc358938594][bookmark: _Toc358939361][bookmark: _Toc358944546][bookmark: _Toc390961886][bookmark: _Toc391218906][bookmark: _Toc391276612][bookmark: _Toc358938291][bookmark: _Toc358938596][bookmark: _Toc358939363][bookmark: _Toc358944548][bookmark: _Toc390961887][bookmark: _Toc391218907][bookmark: _Toc391276613][bookmark: _Toc358938293][bookmark: _Toc358938598][bookmark: _Toc358939365][bookmark: _Toc358944550][bookmark: _Toc390961888][bookmark: _Toc391218908][bookmark: _Toc391276614][bookmark: _Toc358938295][bookmark: _Toc358938600][bookmark: _Toc358939367][bookmark: _Toc358944552][bookmark: _Toc390961889][bookmark: _Toc391218909][bookmark: _Toc391276615][bookmark: _DV_M509][bookmark: _Toc358938297][bookmark: _Toc358938602][bookmark: _Toc358939369][bookmark: _Toc358944554][bookmark: _Toc390961890][bookmark: _Toc391218910][bookmark: _Toc391276616][bookmark: _Toc358938299][bookmark: _Toc358938604][bookmark: _Toc358939371][bookmark: _Toc358944556][bookmark: _Toc390961891][bookmark: _Toc391218911][bookmark: _Toc391276617][bookmark: _Toc358938301][bookmark: _Toc358938606][bookmark: _Toc358939373][bookmark: _Toc358944558][bookmark: _Toc390961892][bookmark: _Toc391218912][bookmark: _Toc391276618][bookmark: _Toc358938303][bookmark: _Toc358938608][bookmark: _Toc358939375][bookmark: _Toc358944560][bookmark: _Toc390961893][bookmark: _Toc391218913][bookmark: _Toc391276619][bookmark: _Toc358938305][bookmark: _Toc358938610][bookmark: _Toc358939377][bookmark: _Toc358944562][bookmark: _Toc390961894][bookmark: _Toc391218914][bookmark: _Toc391276620][bookmark: _Toc358938307][bookmark: _Toc358938612][bookmark: _Toc358939379][bookmark: _Toc358944564][bookmark: _Toc390961895][bookmark: _Toc391218915][bookmark: _Toc391276621][bookmark: _Toc358938309][bookmark: _Toc358938614][bookmark: _Toc358939381][bookmark: _Toc358944566][bookmark: _Toc390961896][bookmark: _Toc391218916][bookmark: _Toc391276622][bookmark: _Toc358938311][bookmark: _Toc358938616][bookmark: _Toc358939383][bookmark: _Toc358944568][bookmark: _Toc390961897][bookmark: _Toc391218917][bookmark: _Toc391276623][bookmark: _Toc358938314][bookmark: _Toc358938619][bookmark: _Toc358939386][bookmark: _Toc358944571][bookmark: _Toc390961900][bookmark: _Toc391218920][bookmark: _Toc391276626][bookmark: _Toc359504876][bookmark: _Toc359504955][bookmark: _Toc359504995][bookmark: _Toc359505443][bookmark: _Toc359505480][bookmark: _Toc359505765][bookmark: _Toc322349894][bookmark: _Toc322351041][bookmark: _Toc358938316][bookmark: _Toc358938621][bookmark: _Toc358939388][bookmark: _Toc40969641]EVENTS OF DEFAULT AND TERMINATION
1.44. [bookmark: _Toc322349895][bookmark: _Toc322351042][bookmark: _Toc358938317][bookmark: _Toc358938622][bookmark: _Toc358939389][bookmark: _Toc358944574][bookmark: _Toc358938318][bookmark: _Toc358938623][bookmark: _Toc358939390][bookmark: _Toc358944575]Termination.  Unless terminated earlier pursuant to Section 10.4 or this Section 11, this Agreement automatically terminates immediately following the last day of the Delivery Term.
1.45. [bookmark: _Toc322349896][bookmark: _Toc322351043][bookmark: _Toc358938319][bookmark: _Toc358938624][bookmark: _Toc358939391][bookmark: _Toc358944576][bookmark: _Toc358938320][bookmark: _Toc358938625][bookmark: _Toc358939392][bookmark: _Toc358944577]Events of Default.  An “Event of Default” means, with respect to a Party, the occurrence of any of the following:
1.45.1. [bookmark: _Toc322349897][bookmark: _Toc358938321][bookmark: _Toc358938626][bookmark: _Toc358939393][bookmark: _Toc358944578][bookmark: _Toc358938322][bookmark: _Toc358938627][bookmark: _Toc358939394][bookmark: _Toc358944579]With respect to either Party:
1.45.1.1. [bookmark: _Toc358938323][bookmark: _Toc358938628][bookmark: _Toc358939395][bookmark: _Toc358944580][bookmark: _Toc358938324][bookmark: _Toc358938629][bookmark: _Toc358939396][bookmark: _Toc358944581]A Party becomes Bankrupt;
1.45.1.2. [bookmark: _Toc358938325][bookmark: _Toc358938630][bookmark: _Toc358939397][bookmark: _Toc358944582][bookmark: _Toc358938326][bookmark: _Toc358938631][bookmark: _Toc358939398][bookmark: _Toc358944583]Except for an obligation to make payment when due, if there is a failure of a Party to perform any material covenant or obligation set forth in this Agreement (except to the extent such failure provides a separate termination right for the non-breaching Party or to the extent excused by Force Majeure), if such failure is not remedied within thirty (30) days after Notice thereof from the non-breaching Party to the breaching Party;
1.45.1.3. [bookmark: _Toc358938327][bookmark: _Toc358938632][bookmark: _Toc358939399][bookmark: _Toc358944584][bookmark: _Toc358938328][bookmark: _Toc358938633][bookmark: _Toc358939400][bookmark: _Toc358944585]A Party fails to make any payment due and owing under this Agreement, if such failure is not cured within five (5) Business Days after Notice from the non-breaching Party to the breaching Party; or
1.45.1.4. [bookmark: _Toc358938329][bookmark: _Toc358938634][bookmark: _Toc358939401][bookmark: _Toc358944586][bookmark: _Toc358938330][bookmark: _Toc358938635][bookmark: _Toc358939402][bookmark: _Toc358944587]Any representation or warranty made by a Party (a) is false or misleading in any material respect when made or (b) becomes false or misleading in any material respect during the Term.
1.45.2. [bookmark: _Toc322349898][bookmark: _Toc358938331][bookmark: _Toc358938636][bookmark: _Toc358939403][bookmark: _Toc358944588][bookmark: _Toc358938332][bookmark: _Toc358938637][bookmark: _Toc358939404][bookmark: _Toc358944589]With respect to Seller:
1.45.2.1. [bookmark: _Toc358938333][bookmark: _Toc358938638][bookmark: _Toc358939405][bookmark: _Toc358944590]Seller fails to take all corrective actions specified in any Buyer Notice, within the time frame set forth in such Notice, that the Facility is out of compliance with any term of this Agreement; provided that if such corrective action falls under a specific termination right under Section 11.2.2, then the time frame, if any, set forth for such right shall apply;
1.45.2.2. [bookmark: _Toc358938334][bookmark: _Toc358938639][bookmark: _Toc358939406][bookmark: _Toc358944591]The Facility has not achieved Commercial Operation by the expected Commercial Operation Date specified in Section 2.6.1  and Seller has not elected to pay daily delay damages pursuant to Section 2.6.4;
1.45.2.3. [bookmark: _Toc358938335][bookmark: _Toc358938640][bookmark: _Toc358939407][bookmark: _Toc358944592]Subject to Section 10, Seller delivers less than 80% of the applicable Contract Quantity from the Facility to Buyer for a period of two (2) consecutive Contract Years;
1.45.2.4. [bookmark: _Toc358938336][bookmark: _Toc358938641][bookmark: _Toc358939408][bookmark: _Toc358944593]Seller fails to maintain its status as an ERR as set forth in Section 4.5 of the Agreement;
1.45.2.5. [bookmark: _Toc358938339][bookmark: _Toc358938644][bookmark: _Toc358939411][bookmark: _Toc358944596]Seller abandons the Facility;
1.45.2.6. [bookmark: _Toc358938340][bookmark: _Toc358938645][bookmark: _Toc358939412][bookmark: _Toc358944597]Seller installs generating equipment at the Facility that exceeds the Contract Capacity and such excess generating capacity is not removed within five (5) Business Days after Notice from Buyer;
1.45.2.7. [bookmark: _Toc358938341][bookmark: _Toc358938646][bookmark: _Toc358939413][bookmark: _Toc358944598]Seller delivers or attempts to deliver to the Delivery Point for sale under this Agreement product that was not generated by the Facility;
1.45.2.8. [bookmark: _Toc358938342][bookmark: _Toc358938647][bookmark: _Toc358939414][bookmark: _Toc358944599]Seller fails to install any of the equipment or devices necessary for the Facility to satisfy the Contract Capacity set forth in Section 3.1;
1.45.2.9. [bookmark: _Toc358938343][bookmark: _Toc358938648][bookmark: _Toc358939415][bookmark: _Toc358944600]An unauthorized assignment of the Agreement, as set forth in Section 15;
1.45.2.10. [bookmark: _Toc358938344][bookmark: _Toc358938649][bookmark: _Toc358939416][bookmark: _Toc358944601]Seller fails to reimburse Buyer any amounts due under this Agreement; 
1.45.2.11. [bookmark: _Toc358938345][bookmark: _Toc358938650][bookmark: _Toc358939417][bookmark: _Toc358944602]Seller breaches the requirements in Section 6.12 regarding incentives; or
1.45.2.12. [bookmark: _Toc358938346][bookmark: _Toc358938651][bookmark: _Toc358939418][bookmark: _Toc358944603]Seller fails to maintain the Collateral Requirement set forth in Section 3.9.
1.46. [bookmark: _Toc322349899][bookmark: _Toc322351044][bookmark: _Toc358938347][bookmark: _Toc358938652][bookmark: _Toc358939419][bookmark: _Toc358944604][bookmark: _Toc358938348][bookmark: _Toc358938653][bookmark: _Toc358939420][bookmark: _Toc358944605]Declaration of an Event of Default.  If an Event of Default has occurred, the non-defaulting Party shall have the right to: (a) send Notice, designating a day, no earlier than five (5) days after such Notice and no later than twenty (20) days after such Notice, as an early termination date of this Agreement (“Early Termination Date”); (b) accelerate all amounts owing between the Parties; (c) terminate this Agreement and end the Delivery Term effective as of the Early Termination Date; (d) collect any Settlement Amount under Section 11.5; and (e) if the defaulting party is the Seller and Buyer terminates the Agreement prior to the start of the Commercial Operation Date, Buyer shall have the right to retain the entire Reservation Deposit. 
1.47. [bookmark: _Toc322349900][bookmark: _Toc322351045][bookmark: _Toc358938349][bookmark: _Toc358938654][bookmark: _Toc358939421][bookmark: _Toc358944606][bookmark: _Toc358938350][bookmark: _Toc358938655][bookmark: _Toc358939422][bookmark: _Toc358944607][bookmark: _Toc322349902][bookmark: _Toc358938353][bookmark: _Toc358938658][bookmark: _Toc358939425][bookmark: _Toc358944610][bookmark: _Toc358938354][bookmark: _Toc358938659][bookmark: _Toc358939426][bookmark: _Toc358944611]Suspension of Performance.  If an Event of Default shall have occurred, the non-defaulting Party has the right to immediately suspend performance under this Agreement and pursue all remedies available at Law or in equity against the defaulting Party (including monetary damages), except to the extent that such remedies are limited by the terms of this Agreement.
1.48. [bookmark: _Toc322349903][bookmark: _Toc322351046][bookmark: _Toc358938355][bookmark: _Toc358938660][bookmark: _Toc358939427][bookmark: _Toc358944612][bookmark: _Toc358938356][bookmark: _Toc358938661][bookmark: _Toc358939428][bookmark: _Toc358944613]Calculation of Settlement Amount.
1.48.1. [bookmark: _Toc322349904][bookmark: _Toc358938357][bookmark: _Toc358938662][bookmark: _Toc358939429][bookmark: _Toc358944614][bookmark: _DV_C271]If either Party exercises a termination right under Section 11.3 after the Commercial Operation Date, the non-defaulting Party shall calculate a settlement amount (“Settlement Amount”) equal to the amount of the non-defaulting Party’s aggregate Losses and Costs less any Gains, determined as of the Early Termination Date.  Prior to the Commercial Operation Date, the Settlement Amount shall be Zero dollars ($0).  
1.48.2. [bookmark: _Toc322349905][bookmark: _Toc358938358][bookmark: _Toc358938663][bookmark: _Toc358939430][bookmark: _Toc358944615]If the non-defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, determined as of the Early Termination Date, the Settlement Amount shall be Zero dollars ($0).
1.48.3. [bookmark: _Toc322349906][bookmark: _Toc358938359][bookmark: _Toc358938664][bookmark: _Toc358939431][bookmark: _Toc358944616][bookmark: _Toc358938360][bookmark: _Toc358938665][bookmark: _Toc358939432][bookmark: _Toc358944617]The Buyer shall not have to enter into replacement transactions to establish a Settlement Amount.
1.48.4. Buyer shall have the right to draw upon the Collateral Requirement to collect any Settlement Amount owed to Buyer.
1.49. [bookmark: _Toc234779260][bookmark: _Toc235938972][bookmark: _Toc283722609][bookmark: _Toc322349907][bookmark: _Toc322351047][bookmark: _Toc358938361][bookmark: _Toc358938666][bookmark: _Toc358939433][bookmark: _Toc358944618][bookmark: _Toc358938362][bookmark: _Toc358938667][bookmark: _Toc358939434][bookmark: _Toc358944619]Rights and Remedies Are Cumulative.  The rights and remedies of the Parties pursuant to this Section 11 shall be cumulative and in addition to the rights of the Parties otherwise provided in this Agreement.
1.50. [bookmark: _Toc234779261][bookmark: _Toc235938973][bookmark: _Toc283722610][bookmark: _Toc322349908][bookmark: _Toc322351048][bookmark: _Toc358938363][bookmark: _Toc358938668][bookmark: _Toc358939435][bookmark: _Toc358944620][bookmark: _Toc358938364][bookmark: _Toc358938669][bookmark: _Toc358939436][bookmark: _Toc358944621]Duty to Mitigate.  Buyer and Seller shall each have a duty to mitigate damages pursuant to this Agreement, and each shall use reasonable efforts to minimize any damages it may incur as a result of the other Party’s non-performance of this Agreement, including with respect to termination of this Agreement.
1.51. [bookmark: _Toc322349909][bookmark: _Toc322351049][bookmark: _Toc358938365][bookmark: _Toc358938670][bookmark: _Toc358939437][bookmark: _Toc358944622][bookmark: _Toc358938366][bookmark: _Toc358938671][bookmark: _Toc358939438][bookmark: _Toc358944623]Right of First Refusal. 
1.51.1. [bookmark: _Toc322349910][bookmark: _Toc358938367][bookmark: _Toc358938672][bookmark: _Toc358939439][bookmark: _Toc358944624]If Seller terminates this Agreement pursuant to Section 10.4, or if Seller has an Event of Default  prior to the Commercial Operation Date, neither Seller nor Seller’s Affiliates may sell, or enter into a contract to sell, Energy, Green Attributes, Capacity Attributes, or Resource Adequacy Benefits, generated by, associated with or attributable to a generating facility installed at the Site to a party other than Buyer for a period of two (2) years following the effective date of such termination (“Restricted Period”).
1.51.2. [bookmark: _DV_C152][bookmark: _Toc322349911][bookmark: _Toc358938368][bookmark: _Toc358938673][bookmark: _Toc358939440][bookmark: _Toc358944625][bookmark: _DV_C154][bookmark: _DV_C155][bookmark: _DV_C156][bookmark: _DV_C157][bookmark: _DV_C158][bookmark: _DV_C161][bookmark: _DV_C163][bookmark: _DV_C164]This prohibition on contracting and sale shall not apply if, before entering into such contract or making a sale to a party other than Buyer, Seller or Seller’s Affiliate provides Buyer with a written offer to sell the Energy, Green Attributes, Capacity Attributes and Resource Adequacy Benefits to Buyer at the Contract Price and on other terms and conditions materially similar to the terms and conditions contained in this Agreement and Buyer fails to accept such offer within forty-five (45) days after Buyer’s receipt thereof.
1.51.3. [bookmark: _Toc322349912][bookmark: _Toc358938369][bookmark: _Toc358938674][bookmark: _Toc358939441][bookmark: _Toc358944626]Neither Seller nor Seller’s Affiliates may sell or transfer the Facility, or any part thereof, or land rights or interests in the Site of the proposed Facility during the Restricted Period so long as the limitations contained in this Section 11.8 apply, unless the transferee agrees to be bound by the terms set forth in this Section 11.8 pursuant to a written agreement reasonably approved by Buyer.  
1.51.4. [bookmark: _Toc322349913][bookmark: _Toc358938370][bookmark: _Toc358938675][bookmark: _Toc358939442][bookmark: _Toc358944627][bookmark: _Toc358938371][bookmark: _Toc358938676][bookmark: _Toc358939443][bookmark: _Toc358944628]Seller shall indemnify and hold Buyer harmless from all benefits lost and other damages sustained by Buyer as a result of any breach of the covenants contained within this Section 11.8.
[bookmark: _Toc358938373][bookmark: _Toc358938678][bookmark: _Toc358939445][bookmark: _Toc358944630][bookmark: _Toc358938375][bookmark: _Toc358938680][bookmark: _Toc358939447][bookmark: _Toc358944632][bookmark: _Toc358938682][bookmark: _Toc358939111][bookmark: _Toc358939449][bookmark: _Toc358944334][bookmark: _Toc358944634][bookmark: _Toc390961902][bookmark: _Toc391218922][bookmark: _Toc391276628][bookmark: _Toc322349918][bookmark: _Toc322351052][bookmark: _Toc358938377][bookmark: _Toc358938683][bookmark: _Toc358939450][bookmark: _Toc40969642]Governmental Charges
1.52. [bookmark: _Toc322349925][bookmark: _Toc322351056]Governmental Charges.  Seller shall pay or cause to be paid all taxes imposed by any Governmental Authority (“Governmental Charges”) on or with respect to the Product or the Transaction arising at the Delivery Point, including, but not limited to, ad valorem taxes and other taxes attributable to the Project, land, land rights or interests in land for the Project.  Buyer shall pay or cause to be paid all Governmental Charges on or with respect to the Product or the Transaction from the Delivery Point.  In the event Seller is required by Law or regulation to remit or pay Governmental Charges which are Buyer’s responsibility hereunder, Buyer shall reimburse Seller for such Governmental Charges within thirty (30) days of Notice by Seller.  If Buyer is required by Law or regulation to remit or pay Governmental Charges which are Seller’s responsibility hereunder, Buyer may deduct such amounts from payments to Seller with respect to payments under the Agreement; if Buyer elects not to deduct such amounts from Seller’s payments, Seller shall reimburse Buyer for such amounts within thirty (30) days of Notice from Buyer.  Nothing shall obligate or cause a Party to pay or be liable to pay any Governmental Charges for which it is exempt under the Law.  A Party that is exempt at any time and for any reason from one or more Governmental Charges bears the risk that such exemption shall be lost or the benefit of such exemption reduced; and thus, in the event a Party’s exemption is lost or reduced, each Party’s responsibility with respect to such Governmental Charge shall be in accordance with the first four sentences of this Section.
[bookmark: _Toc322349926][bookmark: _Toc322351057][bookmark: _Toc358938378][bookmark: _Toc358938684][bookmark: _Toc358939451][bookmark: _Toc40969643]RELEASE OF INFORMATION And Recording conversation
1.53. [bookmark: _Toc322349927][bookmark: _Toc322351058]Release of Information.  Seller authorizes Buyer to release to the FERC, CEC, the CPUC, other Governmental Authority, and/or media outlet information regarding the Facility, including the Seller’s name and location, and the size, location and operational characteristics of the Facility, the Term, the ERR type, photographs of the project, the Commercial Operation Date, greenhouse gas emissions data, and the net power rating of the Facility, as requested from time to time pursuant to the CEC’s, CPUC’s or applicable Governmental Authority’s rules and regulations.
1.54. Public Announcements.  Seller shall make no public announcement regarding any aspect of this Agreement or the role of Seller in regards to the development or operation of the Project without the prior written consent of Buyer, which consent shall not be unreasonably withheld. Any public announcement by Seller must comply with California Business and Professions Code § 17580.5 and with the Guides for the Use of Environmental Marketing Claims, published by the Federal Trade Commission, as it may be updated from time to time.
[bookmark: _Toc322349930][bookmark: _Toc322351061][bookmark: _Toc358938379][bookmark: _Toc358938685][bookmark: _Toc358939452][bookmark: _Toc40969644]ASSIGNMENT
1.55. [bookmark: _Toc322349931][bookmark: _Toc322351062]General Assignment.  Except as provided in Sections 14.2 and 14.3, Seller may not assign this Agreement or its rights hereunder without the prior written consent of the Buyer, which consent shall not be unreasonably withheld or delayed so long as among other things (a) the assignee assumes the Seller’s payment and performance obligations under this Agreement, (b) the assignee agrees in writing to be bound by the terms and conditions hereof, (c) Seller delivers evidence satisfactory to Buyer of the proposed assignee’s technical and financial capability to meet or exceed Seller’s obligations hereunder and (d) the Seller delivers such tax and enforceability assurance as Buyer may reasonably request.
1.56. [bookmark: _Toc322349932][bookmark: _Toc322351063]Assignment to Financing Providers. Seller may assign this Agreement as collateral for any financing or refinancing of the Project (including any tax equity or lease financing) with the prior written consent of the Buyer, which consent shall not be unreasonably withheld or delayed.  The Parties agree that, the consent provided to Buyer in accordance with this Section 14.2 shall be in a form substantially similar to the Form of Financing Consent attached hereto as Appendix H; provided that (a) Buyer shall not be required to consent to any additional terms or conditions beyond those contained in Appendix H, including extension of any cure periods or additional remedies for financing providers, and (b) Seller shall be responsible at Buyer’s request for Buyer’s reasonable costs and attorneys’ fees associated with the review, negotiation, execution and delivery of documents in connection with such assignment. 
1.57. [bookmark: _Toc322349933][bookmark: _Toc322351064]Notice of Change in Control.  Except in connection with public market transactions of the equity interests or capital stock of Seller or Seller’s Affiliates, Seller shall provide Buyer notice of any direct change of control of Seller (whether voluntary or by operation of Law).  
[bookmark: _Toc322349934][bookmark: _Toc322351065][bookmark: _Toc358938380][bookmark: _Toc358938686][bookmark: _Toc358939453][bookmark: _Toc40969645]GOVERNING LAW
This agreement and the rights and duties of the parties hereunder shall be governed by and construed, enforced and performed in accordance with the laws of the State of California, without regard to principles of conflicts of law.  To the extent enforceable at such time, each party waives its respective right to any jury trial with respect to any litigation arising under or in connection with this agreement.  
[bookmark: _Toc322349935][bookmark: _Toc322351066][bookmark: _Toc358938381][bookmark: _Toc358938687][bookmark: _Toc358939454][bookmark: _Toc40969646]DISPUTE RESOLUTION
1.58. [bookmark: _Toc322349936][bookmark: _Toc322351067]Intent of the Parties.  The sole procedure to resolve any claim arising out of or relating to this Agreement is the dispute resolution procedure set forth in this Section 16, except that either Party may seek an injunction in Superior Court Humboldt County, California if such action is necessary to prevent irreparable harm, in which case both Parties nonetheless will continue to pursue resolution of all other aspects of the dispute by means of this procedure.
1.59. [bookmark: _Toc234779298][bookmark: _Toc235939011][bookmark: _Toc283722647][bookmark: _Toc322349937][bookmark: _Toc322351068]Management Negotiations.
1.59.1. [bookmark: _Toc322349938]The Parties will attempt in good faith to resolve any controversy or claim arising out of or relating to this Agreement by prompt negotiations between each Party’s authorized representative, or such other person designated in writing as a representative of the Party (each a “Manager”).  Either Manager may request a meeting, to be held in person or telephonically, to initiate negotiations to be held within ten (10) Business Days of the other Party’s receipt of such request, at a mutually agreed time and place.  
1.59.2. [bookmark: _Toc322349939]All communication and writing exchanged between the Parties in connection with these negotiations shall be deemed inadmissible as evidence such that it cannot be used or referred to in any subsequent judicial or arbitration process between the Parties, whether with respect to this dispute or any other.
1.59.3. [bookmark: _Toc322349940]If the matter is not resolved within forty-five (45) days of commencement of negotiations under Section 16.2.1, or if the Party receiving the written request to meet refuses or does not meet within the ten (10) Business Day period specified in Section 16.2.1, either Party may initiate arbitration of the controversy or claim according to the terms of Section 16.3.
1.60. [bookmark: _Toc234779299][bookmark: _Toc235939012][bookmark: _Toc283722648][bookmark: _Toc322349941][bookmark: _Toc322351069]Arbitration Initiation.  If the dispute cannot be resolved by negotiation as set forth in Section 16.2 above, then the Parties shall resolve such controversy through arbitration (“Arbitration”).  The Arbitration shall be adjudicated by one retired judge or justice from the JAMS panel.  The Arbitration shall take place in Humboldt County, California, and shall be administered by and in accordance with JAMS’ Commercial Arbitration Rules.  If the Parties cannot mutually agree on the arbitrator who will adjudicate the dispute, then JAMS shall provide the Parties with an arbitrator pursuant to its then-applicable Commercial Arbitration Rules.  The arbitrator shall have no affiliation with, financial or other interest in, or prior employment with either Party and shall be knowledgeable in the field of the dispute.  Either Party may initiate Arbitration by filing with the JAMS a notice of intent to arbitrate at any time following the unsuccessful conclusion of the management negotiations provided for in Section 16.2. 
[bookmark: _Toc391535341][bookmark: _Toc391535342][bookmark: _Toc391535343][bookmark: _Toc322349952][bookmark: _Toc322351071][bookmark: _Toc358938382][bookmark: _Toc358938688][bookmark: _Toc358939455][bookmark: _Toc40969647]Miscellaneous
1.61. [bookmark: _Toc112036831][bookmark: _Toc322349953][bookmark: _Toc322351072]Severability.  If any provision in this Agreement is determined to be invalid, void or unenforceable by any court having jurisdiction, such determination shall not invalidate, void, or make unenforceable any other provision, agreement or covenant of this Agreement.  Any provision of this Agreement held invalid or unenforceable only in part or degree will remain in full force and effect to the extent not held invalid or unenforceable.
1.62. [bookmark: _Toc112036832][bookmark: _Toc322349954][bookmark: _Toc322351073]Counterparts.  This Agreement may be executed in one or more counterparts each of which shall be deemed an original and all of which shall be deemed one and the same Agreement.  Delivery of an executed counterpart of this Agreement by facsimile or PDF transmission will be deemed as effective as delivery of an originally executed counterpart.  Each Party delivering an executed counterpart of this Agreement by facsimile or PDF transmission shall also deliver an originally executed counterpart, but the failure of any Party to deliver an originally executed counterpart of this Agreement shall not affect the validity or effectiveness of this Agreement.
1.63. [bookmark: _Toc322349955][bookmark: _Toc322351074]General.  No amendment to or modification of this Agreement shall be enforceable unless reduced to writing and executed by both Parties.  This Agreement shall not impart any rights enforceable by any third party other than a permitted successor or assignee bound to this Agreement.  Waiver by a Party of any default by the other Party shall not be construed as a waiver of any other default.  The term “including” when used in this Agreement shall be by way of example only and shall not be considered in any way to be in limitation.  The headings used herein are for convenience and reference purposes only.  
1.64. [bookmark: _Toc322349956][bookmark: _Toc322351075]Interpretation.  Whenever this Agreement specifically refers to any Law, tariff, Governmental Authority, regional reliability council, Transmission/Distribution Owner, or credit rating agency, the Parties hereby agree that the references also refers to any successor to such Law, tariff or organization.
1.65. [bookmark: _Toc322349957][bookmark: _Toc322351076]Construction.  The Agreement will not be construed against any Party as a result of the preparation, substitution, or other event of negotiation, drafting or execution thereof.
1.66. [bookmark: _Toc437870244]Joint Powers Authority.  Seller hereby acknowledges and agrees that Buyer is organized as a Joint Powers Authority in accordance with the Joint Powers Act of the State of California (Government Code Section 6500 et seq.) pursuant to a Third Amended and Restated Joint Powers Agreement dated October 13, 2016 (the “Joint Power Agreement”), that Buyer is a public entity separate from its members, and that under the Joint Powers Agreement the members have no liability for any obligations or liabilities of Buyer. Seller agrees that Buyer shall solely be responsible for all debts, obligations and liabilities to Seller accruing and arising out of this Agreement, and Seller agrees that it shall have no rights against, and shall not make any claim, take any actions or assert any remedies against, any of Buyer’s members, any cities or counties participating in Buyer's community choice aggregation program, or any of Buyer’s retail customers in connection with this Agreement.


IN WITNESS WHEREOF, each Party has caused this Agreement to be duly executed by its authorized representative as of the date of last signature provided below.
	
	
	REDWOOD COAST ENERGY AUTHORITY

	(Seller)
	
	(Buyer)

	
	
	

	(Signature)
	
	(Signature)

	
	
	Matthew Marshall

	(Type/Print Name)
	
	(Type/Print Name)

	
	
	Executive Director

	(Title)
	
	(Title)

	
	
	

	(Date)
	
	(Date)
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[bookmark: _Toc40969648]Appendix A – Definitions
 “Affiliate” means, with respect to a Party, any entity that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with that Party.
	 “Arbitration" has the meaning set forth in Section 16.
“As-Available Facility” means a generating facility that is powered by one of the following sources, except for a de minimis amount of Energy from other sources: (a) wind, (b) solar energy, (c) hydroelectric potential derived from small conduit water distribution facilities that do not have storage capability, or (d) other variable sources of energy that are contingent upon natural forces other than geothermal. 
“Available Capacity” means the rated alternating current (AC) generating capacity of the Facility, expressed in whole kilowatts, that is available to generate Product.   
“Bankrupt” means with respect to any entity, such entity:  
(a) Files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, insolvency, reorganization or similar law, or has any such petition filed or commenced against it;
(b) Makes an assignment or any general arrangement for the benefit of creditors;
(c) Otherwise becomes bankrupt or insolvent (however evidenced);
(d) Has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect to such entity or any substantial portion of its property or assets; or
(e) Is generally unable to pay its debts as they fall due.
“Baseload Facility” means a generating facility that does not qualify as an As-Available Facility.
“Business Day” means any day except a Saturday, Sunday, a Federal Reserve Bank holiday, or the Friday following Thanksgiving during the hours of 8:00 a.m. and 5:00 p.m. local time for the relevant Party’s principal place of business where the relevant Party in each instance shall be the Party from whom the notice, payment or delivery is being sent. 
“CAISO” means the California Independent System Operator Corporation or any successor entity performing similar functions. 
“CAISO Grid” means the system of transmission lines and associated facilities that have been placed under the CAISO’s operational control.
“CAISO Tariff” means the CAISO FERC Electric Tariff, Fifth Replacement Volume No. 1, as amended from time to time. 
“California Renewables Portfolio Standard” means the renewable energy program and policies codified in California Public Utilities Code Sections 399.11 through 399.33 and California Public Resources Code Sections 25740 through 25751, as such provisions may be amended or supplemented from time to time. 
“Capacity Attributes” means any current or future defined characteristic, certificate, tag, credit, or ancillary service attribute, whether general in nature or specific as to the location or any other attribute of the Project, intended to value any aspect of the capacity of the Project to produce Energy or ancillary services, including, but not limited to, any accounting construct so that the full Contract Capacity of the Project may be counted toward a Resource Adequacy Requirement or any other measure by the CPUC, the CAISO, the FERC, or any other entity invested with the authority under federal or state Law, to require Buyer to procure, or to procure at Buyer’s expense, Resource Adequacy or other such products. 
“CEC” means the California Energy Commission or its successor agency. 
“CEC Certification” means certification by the CEC that the Facility is an ERR and that all Energy produced by the Facility qualifies as generation from an ERR.
“CEC Pre‑Certification” means provisional certification of the proposed Facility as an ERR by the CEC upon submission by a facility of a complete application and required supplemental information.
“Check Meter” means the Buyer revenue-quality meter section(s) or meter(s), which Buyer may require at its discretion, and which will include those devices normally supplied by Buyer or Seller under the applicable utility electric service requirements.
“Claiming Party” has the meaning set forth in Section 10.2.
“Commercial Operation” means the Contract Capacity has been installed and the Facility is operating and able to produce and deliver the Product to Buyer pursuant to the terms of this Agreement. 
“Commercial Operation Date” means the date on which the Facility achieves Commercial Operation. 
“Contract Capacity” means the amount of electric energy generating capacity, set forth in Section 3.1, that Seller commits to install at the Site. 
“Contract Price” has the meaning set forth in Section 3.6. 
“Contract Quantity” has the meaning set forth in Section 3.2. 
“Contract Year” means a period of twelve (12) consecutive months with the first Contract Year commencing on the Commercial Operation Date and each subsequent Contract Year commencing on the anniversary of the Commercial Operation Date. 
“Costs” means (a) brokerage fees, commissions and other similar third-party transaction costs and expenses reasonably incurred either in terminating any arrangement pursuant to which it has hedged its obligations or in entering into new arrangements which replace the Transaction; and (b) all reasonable attorneys’ fees and expenses incurred in connection with the termination of the Transaction.
[bookmark: _Toc322349968]“CPUC” means the California Public Utilities Commission, or successor entity.
[bookmark: _Toc322349969]“Credit Rating” means, with respect to any entity, (a) the rating then assigned to such entity’s unsecured senior long-term debt obligations (not supported by third party credit enhancements), or (b) if such entity does not have a rating for its unsecured senior long-term debt obligations, then the rating assigned to such entity as an issuer rating by S&P and/or Moody’s.  If the entity is rated by both S&P and Moody’s and such ratings are not equivalent, the lower of the two ratings shall determine the Credit Rating.  If the entity is rated by either S&P or Moody’s, but not both, then the available rating shall determine the Credit Rating.
[bookmark: _Toc322349970]“Current Inverters” means devices used to convert DC electric energy to alternating current electric energy.  [for solar photovoltaic technology]
“Curtailment Order” means any instruction from Buyer to Seller to reduce the delivery of Energy from the Facility for any reason other than as set forth in Sections 3.6.3 (a) or (b). 
[bookmark: _Toc322349973]“DC” means direct current.  [for solar photovoltaic technology]
[bookmark: _Toc322349974]“DC Collection System” means the DC equipment, cables, components, devices and materials that interconnect the Photovoltaic Modules with the Current Inverters.  [for solar photovoltaic technology]
[bookmark: _Toc322349978][bookmark: _DV_C153]“Delivered Energy” means all Energy produced from the Facility and delivered by Seller to the Delivery Point, expressed in kWh, as recorded by the meter specified in Section 6.2.1 or the Check Meter, as applicable. 
[bookmark: _Toc322349980]“Delivery Point” has the meaning set forth in Section 2.5.
“Delivery Term” has the meaning set forth in Section 3.5.
[bookmark: _Toc322349985]“Early Termination Date” has the meaning set forth in Section 11.3.
[bookmark: _Toc322349988]“Eligible Renewable Energy Resource” or “ERR” has the meaning set forth in Public Utilities Code Sections 399.12 or Section 399.16 and California Public Resources Code Section 25741, as these code provision may be amended or supplemented from time to time.
[bookmark: _Toc322349989]“Emergency” means (a) an actual or imminent condition or situation which jeopardizes the integrity of the electric system or the integrity of any other systems to which the electric system is connected or any condition so defined and declared by the CAISO; or (b) an emergency condition as defined under an Interconnection Agreement and any abnormal interconnection or system condition that requires automatic or immediate manual action to prevent or limit loss of load or generation supply, that could adversely affect the reliability of the electric system or generation supply, that could adversely affect the reliability of any interconnected system, or that could otherwise pose a threat to public safety.
[bookmark: _Toc322349990]“Energy” means three-phase, 60-cycle alternating current electric energy measured in kWh, net of Station Use.  For purposes of the definition of “Green Attributes,” the word “energy” shall have the meaning set forth in this definition.
[bookmark: _Toc322349994]“Execution Date” means the latest signature date found at the end of the Agreement.
“Facility” has the meaning set forth in Section 2.  The terms “Facility” or “Project” as used in this Agreement are interchangeable.
[bookmark: _Toc322349995]“FERC” means the Federal Energy Regulatory Commission or any successor government agency.
[bookmark: _Hlk79668860]“Force Majeure” means any occurrence that was not anticipated as of the Execution Date that:
(a) In whole or in part:
(i) Delays a Party’s performance under this Agreement;
(ii) Causes a Party to be unable to perform its obligations; or
(iii) Prevents a Party from complying with or satisfying the conditions of this Agreement;
(b) [bookmark: _Ref264363310]Is not within the control of that Party; and
(c) The Party has been unable to overcome by the exercise of due diligence, including war, riot, civil disturbance or disobedience, terrorism, sabotage, strike or labor dispute,or unforeseen curtailment or reduction in deliveries at the direction of a Transmission/Distribution Owner or the CAISO.
Force Majeure does not include:
(d) The lack of wind, sun or other fuel source of an inherently intermittent nature;
(e) Reductions in generation from the Facility resulting from ordinary wear and tear, deferred maintenance or operator error; or
(f) [bookmark: _Ref110480066]Any delay in providing, or cancellation of, interconnection service by a Transmission/Distribution Owner or the CAISO, except to the extent such delay or cancellation is the result of a Force Majeure claimed by the Transmission/Distribution Owner or the CAISO.
“Gains” means with respect to any Party, an amount equal to the present value of the economic benefit to it, if any (exclusive of Costs), resulting from the termination of the Transaction, determined in a commercially reasonable manner, subject to Section 11.5.  Factors used in determining economic benefit may include, without limitation, reference to information either available to it internally or supplied by one or more third parties, including, without limitation, quotations (either firm or indicative) of relevant rates, prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant markets, market price referent, market prices for a comparable transaction, forward price curves based on economic analysis of the relevant markets, settlement prices for a comparable transaction at liquid trading platforms (e.g., NYMEX), all of which should be calculated for the remaining Delivery Term to determine the value of the Product.
“Governmental Authority” means any federal, state, local or municipal government, governmental department, commission, board, bureau, agency, or instrumentality, or any judicial, regulatory or administrative body, having jurisdiction as to the matter in question.
“Governmental Charges” has the meaning set forth in Section 12.1.
[bookmark: _Toc322350000]“Green Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever entitled, attributable to the generation from the Project, and its avoided emission of pollutants.  Green Attributes include but are not limited to Renewable Energy Credits, as well as:  (1) any avoided emission of pollutants to the air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2), methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases (GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere[footnoteRef:1]; (3) the reporting rights to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and to a federal or state agency or any other party at the Green Tag Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or foreign emissions trading program.  Green Tags are accumulated on a MWh basis and one Green Tag represents the Green Attributes associated with one (1) MWh of Energy.  Green Attributes do not include (i) any energy, capacity, reliability or other power attributes from the Project, (ii) production tax credits associated with the construction or operation of the Project and other financial incentives in the form of credits, reductions, or allowances associated with the project that are applicable to a state or federal income taxation obligation, (iii) fuel-related subsidies or “tipping fees” that may be paid to Seller to accept certain fuels, or local subsidies received by the generator for the destruction of particular preexisting pollutants or the promotion of local environmental benefits, or (iv) emission reduction credits encumbered or used by the Project for compliance with local, state, or federal operating and/or air quality permits.  If the Project is a biomass or biogas facility and Seller receives any tradable Green Attributes based on the greenhouse gas reduction benefits or other emission offsets attributed to its fuel usage, it shall provide Buyer with sufficient Green Attributes to ensure that there are zero net emissions associated with the production of electricity from the Project.   [1:  Avoided emissions may or may not have any value for GHG compliance purposes.  Although avoided emissions are included in the list of Green Attributes, this inclusion does not create any right to use those avoided emissions to comply with any GHG regulatory program.] 

[bookmark: _Toc322350004]“Interconnection Agreement” means the small generator interconnection agreement entered into separately between Seller, Transmission/Distribution Owner, and CAISO (as appropriate) obtained by Seller pursuant to Transmission/Distribution Owner’s Wholesale Distribution Tariff. 
“Interconnection Facilities” has the meaning set forth in the tariff applicable to the Seller’s Interconnection Agreement.
[bookmark: _Toc322350005][bookmark: _Toc322350006]“Interconnection Point” has the meaning set forth in Section 2.4. 
“Interest Rate” means the rate per annum equal to the “Monthly” Federal Funds Rate (as reset on a monthly basis based on the latest month for which such rate is available) as reported in Federal Reserve Bank Publication H.15-519, or its successor publication.
[bookmark: _Toc322350007]“JAMS” means JAMS, Inc. or its successor entity, a judicial arbitration and mediation service.
[bookmark: _Toc322350008]“kW” means kilowatt.
[bookmark: _Toc322350009]“kWh” means kilowatt-hour.
[bookmark: _Toc322350010]“kWPDC” means peak DC power.  [for solar photovoltaic technology]
[bookmark: _Toc322350011]“Law” means any statute, law, treaty, rule, regulation, ordinance, code, permit, enactment, injunction, order, writ, decision, authorization, judgment, decree or other legal or regulatory determination or restriction by a court or Governmental Authority of competent jurisdiction, including any of the foregoing that are enacted, amended, or issued after the Execution Date, and which becomes effective during the Delivery Term; or any binding interpretation of the foregoing.
[bookmark: _Toc322350012]“Letter of Credit” means an irrevocable, non-transferable standby letter of credit issued either by a U.S. commercial bank or a foreign bank with a U.S. branch office with a Credit Rating of at least “A-” by S&P and “A3” by Moody’s (without a “credit watch”, “negative outlook” or other rating decline alert if its Credit Rating is “A-” by S&P or “A3” by Moody’s). The Letter of Credit must be substantially in the form as contained in Appendix G to this Agreement; provided that if the Letter of Credit is issued by a branch of a foreign bank, Buyer may require changes to such form. 
“Local Business Incentive” means an adjustment to the Contract Price available for Delivered Energy during the first five (5) Contract Years, as specified in Section 3.6.1 above, from a Facility where the applicant and/or prime contractor has applied for and been approved as meeting the requirements for being a local business pursuant to the requirements and process specified in the Feed-in Tariff.  For purposes of this Agreement, the amount of the Local Business Incentive is equal to $0.005 per kWh of Delivered Energy.
[bookmark: _Toc322350014]“Losses” means, with respect to any Party, an amount equal to the present value of the economic loss to it, if any (exclusive of Costs), resulting from the termination of the Transaction, determined in a commercially reasonable manner, subject to Section 11.5.  Factors used in determining the loss of economic benefit may include, without limitation, reference to information either available to it internally or supplied by one or more third parties including, without limitation, quotations (either firm or indicative) of relevant rates, prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant markets, market price referent, market prices for a comparable transaction, forward price curves based on economic analysis of the relevant markets, settlement prices for a comparable transaction at liquid trading platforms (e.g. NYMEX), all of which should be calculated for the remaining term of the Transaction to determine the value of the Product. 
“Manager” has the meaning set forth in Section 16.2.
“Mechanical Completion” means that all equipment and systems that are necessary to generate the effective capacity of the Facility are installed. The Facility is mechanically, electrically, and structurally constructed with all control systems installed and connected. The Facility is functionally complete to the extent necessary to begin commissioning and testing of the Facility, though commissioning and testing need not have commenced.”
[bookmark: _Toc322350015]“MW” means megawatt (AC).
[bookmark: _Toc322350016]“MWh” means megawatt-hour. 
[bookmark: _Toc322350019]“Notice,” unless otherwise specified in the Agreement, means written communications by a Party to be delivered by hand delivery, United States mail, overnight courier service, facsimile or electronic messaging (e-mail).
[bookmark: _Toc322350023]“Party” means the Buyer or Seller individually, and “Parties” means both collectively.  For purposes of Section 15 (Governing Law) the word “party” or “parties” shall have the meaning set forth in this definition.
[bookmark: _Toc322350029]“Photovoltaic Module” means the individual module or component that produces DC electric energy from sun light.  [for solar photovoltaic technology]
[bookmark: _Toc322350030]“Photovoltaic Module DC Rating” means, for each Photovoltaic Module installed or to be installed at the Site, the number (expressed in kWPDC) stated on the nameplate affixed thereto representing the manufacturer’s maximum (at “peak” sunlight) DC power rating at the standard test condition (“Pmp” or Power maximum at peak).  [for solar photovoltaic technology]
[bookmark: _Toc322350033]“Product” means all Energy produced by the Facility throughout the Delivery Term, net of Station Use and electrical losses from the Facility to the Delivery Point; all Green Attributes; all Capacity Attributes, if any; and all Resource Adequacy Benefits, if any; generated by, associated with or attributable to the Facility throughout the Delivery Term.
“Project” has the meaning set forth in Section 2.  The terms “Facility” and “Project” as used in this Agreement are interchangeable.
“Prudent Electrical Practices” means those practices, methods and acts that would be implemented and followed by prudent operators of electric energy generating facilities in the Western United States, similar to the Facility, during the relevant time period, which practices, methods and acts, in the exercise of prudent and responsible professional judgment in the light of the facts known at the time the decision was made, could reasonably have been expected to accomplish the desired result consistent with good business practices, reliability and safety.  Prudent Electrical Practices shall include, at a minimum, those professionally responsible practices, methods and acts described in the preceding sentence that comply with manufacturers’ warranties, restrictions in this Agreement, and the requirements of Governmental Authorities, WECC standards, the CAISO and Laws.  Prudent Electrical Practices also includes taking reasonable steps to ensure that:
(a)	Equipment, materials, resources, and supplies, including spare parts inventories, are available to meet the Facility’s needs;
(b)	Sufficient operating personnel are available at all times and are adequately experienced and trained and licensed as necessary to operate the Facility properly and efficiently, and are capable of responding to reasonably foreseeable emergency conditions at the Facility and Emergencies whether caused by events on or off the Site;
(c)	Preventive, routine, and non-routine maintenance and repairs are performed on a basis that ensures reliable, long term and safe operation of the Facility, and are performed by knowledgeable, trained, and experienced personnel utilizing proper equipment and tools;
(d)	Appropriate monitoring and testing are performed to ensure equipment is functioning as designed;
(e)	Equipment is not operated in a reckless manner, in violation of manufacturer’s guidelines or in a manner unsafe to workers, the general public, or the Transmission/Distribution Owner’s electric system or contrary to environmental laws, permits or regulations or without regard to defined limitations such as, flood conditions, safety inspection requirements, operating voltage, current, volt ampere reactive (VAR) loading, frequency, rotational speed, polarity, synchronization, and control system limits; and
[bookmark: _Toc322350034](f)	Equipment and components are designed and manufactured to meet or exceed the standard of durability that is generally used for electric energy generating facilities operating in the Western United States and will function properly over the full range of ambient temperature and weather conditions reasonably expected to occur at the Site and under both normal and emergency conditions. 
[bookmark: _Toc322350035][bookmark: _Toc322350036] “Renewable Energy Credit” has the meaning set forth in Public Utilities Code Section 399.12(h), as may be amended from time to time or as further defined or supplemented by Law.
[bookmark: _Toc322350037]“Reservation Deposit” means the deposit submitted by Seller to Buyer at the time Seller submitted its application for a feed-in tariff contract, which amount shall equal four dollars ($4.00) for each kilowatt of proposed alternating current (AC) generator capacity. Buyer shall return the Reservation Deposit to Seller once the Project achieves Commercial Operation by crediting Seller the full amount of the Reservation Deposit on Buyer’s first payment for delivered Product. Buyer shall retain the full amount of the Reservation Deposit in the event the Project does not achieve Commercial Operation by the Commercial Operation Date.
 “Resource Adequacy” means the procurement obligation of load serving entities, including Buyer, as such obligations are described in CPUC Decisions D.04-10-035 and D.05-10-042 and subsequent CPUC decisions addressing Resource Adequacy issues, as those obligations may be altered from time to time in the CPUC Resource Adequacy Rulemakings (R.) 04-04-003 and (R.) 05-12-013 or by any successor proceeding, and all other Resource Adequacy obligations established by any other entity, including the CAISO.
[bookmark: _Toc322350038]“Resource Adequacy Benefits” means the rights and privileges attached to the Facility that satisfy any entity’s resource adequacy obligations, as those obligations are set forth in any Resource Adequacy Rulings and shall include any local, zonal or otherwise locational attributes associated with the Facility.
[bookmark: _Toc322350039]“Resource Adequacy Requirements” has the meaning set forth in Section 4.4.1.
[bookmark: _Toc322350040]“Resource Adequacy Rulings” means CPUC Decisions 04-01-050, 04-10-035, 05-10-042, 06-06-064, 06-07-031, 07-06-029, 08-06-031, 09-06-028, 10-06-036, 11-06-022, 12-06-025, 13-06-024, 15-06-063, 16-06-045, 17-06-027, 18-06-030, 18-06-031, and any subsequent CPUC ruling or decision, or any other resource adequacy laws, rules or regulations enacted, adopted or promulgated by any applicable Governmental Authority, as such decisions, rulings, Laws, rules or regulations may be amended or modified from time-to-time during the Delivery Term.
[bookmark: _Toc322350041]“Restricted Period” has the meaning set forth in Section 11.8.1.
[bookmark: _Toc322350045]“Settlement Amount” has the meaning set forth in Section 11.5.
[bookmark: _Toc322350047]“Site” means the real property on which the Facility is, or will be, located, as further described in Appendix D.
[bookmark: _Toc322350048]“Site Control” means the Seller: (a) owns the Site, (b) leases the Site, (c) is the holder of a right-of-way grant or similar instrument with respect to the Site, or (d) prior to the Commercial Operation Date, has the unilaterally exercisable contractual right to acquire or cause to be acquired on its behalf any of (a), (b), or (c).
[bookmark: _Toc322350049]“Station Use” means energy consumed within the Facility’s electric energy distribution system as losses, as well as energy used to operate the Facility’s auxiliary equipment.  The auxiliary equipment may include, but is not limited to, forced and induced draft fans, cooling towers, boiler feeds pumps, lubricating oil systems, plant lighting, fuel handling systems, control systems, and sump pumps. This use is not to exceed 1% of average annual output.
[bookmark: _Toc322350051]“Term” has the meaning set forth in Section 3.4.1.
[bookmark: _Toc322350053]“Transaction” means the particular transaction described in Section 3.3.
[bookmark: _Toc322350055]“Transmission/Distribution Owner” means any entity or entities responsible for operating the electric distribution system or transmission system, as applicable, at and beyond the Interconnection Point.
[bookmark: _Toc322350056] “WECC” means the Western Electricity Coordinating Council, the regional reliability council for the Western United States, Northwestern Mexico and Southwestern Canada.
[bookmark: _Toc322350057]“Wind Turbines” means the wind turbine generators installed on the Site as part of the Facility including any replacements or substitutes therefore.  [for wind technology]
[bookmark: _Toc322350058][bookmark: _Toc322350059] “WREGIS” means the Western Renewable Energy Generating Information System or any successor renewable energy tracking program.
[bookmark: _Toc322350060]“WREGIS Certificate Deficit” has the meaning set forth in Section 4.3.5.  [for Facilities (1) 500 kW or greater and (2) eligible for a CAISO revenue meter.]
[bookmark: _Toc322350061]“WREGIS Certificates” has the same meaning as “Certificate” as defined by WREGIS in the WREGIS Operating Rules and are designated as eligible for complying with the California Renewables Portfolio Standard. [for Facilities (1) 500 kW or greater and (2) eligible for a CAISO revenue meter.]
[bookmark: _Toc322350062]“WREGIS Operating Rules” means those operating rules and requirements adopted by WREGIS as of December 2010, as subsequently amended, supplemented or replaced (in whole or in part) from time to time.  [for Facilities (1) 500 kW or greater and (2) eligible for a CAISO revenue meter.]

*** End of Appendix A ***
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[bookmark: _Toc40969649]Appendix B – Commercial Operation Date Confirmation Letter

[bookmark: _DV_M724]In accordance with the terms of that certain Small Renewable Generator Power Purchase Agreement dated ________(“Agreement”) for the Facility named ________________________ by and between REDWOOD COAST ENERGY AUTHORITY “Buyer”) and ____________________ (“Seller”), this letter serves to document the Parties further agreement that (i) the conditions precedent to the occurrence of the Commercial Operation Date have been satisfied as of this _____ day of _________, ______.   This letter shall confirm the Commercial Operation Date, as defined in the Agreement, as the date referenced in the preceding sentence.
[bookmark: _DV_M725]
IN WITNESS WHEREOF, each Party has caused this Agreement to be duly executed by its authorized representative as of the date of last signature provided below:

[bookmark: _DV_M726][bookmark: _Toc322350064]By:        	         			By: 
[bookmark: _DV_M727][bookmark: _DV_M728][bookmark: _DV_M729][bookmark: _DV_M730][bookmark: _DV_M731]
	
	
	REDWOOD COAST ENERGY AUTHORITY 

	(Seller)
	
	(Buyer)

	
	
	

	(Signature)
	
	(Signature)

	
	
	

	(Type/Print Name)
	
	(Type/Print Name)

	
	
	

	(Title)
	
	(Title)

	
	
	

	(Date)
	
	(Date)




*** End of Appendix B ***
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[bookmark: _Toc40969650]Appendix C – Forecasting Requirements

[bookmark: _DV_M368][bookmark: _DV_M369][bookmark: _DV_M370][bookmark: _DV_M371][bookmark: _DV_M372][bookmark: _DV_M373]A.	AVAILABLE CAPACITY FORECASTING.  
Seller shall provide the Available Capacity forecasts described below.   [The following bracketed language applies to As-Available solar or wind Projects only] [Seller’s availability forecasts below shall include Project availability and updated status of [The following bracketed language applies to solar Projects only] [photovoltaic panels, inverters, transformers, and any other equipment that may impact availability] or [The following bracketed language applies to wind Projects only] [transformers, wind turbine unit status, and any other equipment that may impact availability].]  [The following bracketed language applies to As-Available Product only] Seller shall use commercially reasonable efforts to forecast the Available Capacity of the Project accurately and to transmit such information in a format reasonably acceptable to Buyer.  Buyer and Seller shall agree upon reasonable changes to the requirements and procedures set forth below from time-to-time, as necessary.
1.	Annual Forecast of Available Capacity.  No later than (I) the earlier of July 1 of the first calendar year following the Execution Date or one hundred and eighty (180) days before the first day of the first Contract Year of the Delivery Term (“First Annual Forecast Date”), and (II) on or before July 1 for each calendar year from the First Annual Forecast Date for every subsequent Contract Year during the Delivery Term, Seller shall provide to Buyer a non-binding forecast of the hourly Available Capacity for each day in each month of the following calendar year in a form reasonably acceptable to Buyer.
2.	Monthly Forecast of Available Capacity.  Ten (10) Business Days before the beginning of each month during the Delivery Term, Seller shall provide to Buyer a non-binding forecast of the hourly Available Capacity for each day of the following month in a form reasonably acceptable to Buyer.

*** End of Appendix C ***
	
	FEED-IN TARIFF
POWER PURCHASE AGREEMENT
APPENDIX C - FORECASTING REQUIREMENTS




[bookmark: _DV_M598][bookmark: _DV_M599][bookmark: _DV_M600][bookmark: _DV_M601][bookmark: _DV_M602][bookmark: _DV_M603][bookmark: _DV_M604][bookmark: _DV_M605][bookmark: _DV_M606][bookmark: _DV_M607][bookmark: _DV_M610]
[bookmark: _Hlk38289847][bookmark: _Toc40969651]Appendix D – Description of the Facility

Seller should complete the information below and attach a description of the Facility, including a summary of its significant components, a drawing showing the general arrangements of the Facility, and a single line diagram illustrating the interconnection of the Facility and loads with Buyer’s electric distribution system.
Name of the Facility:  	
Address of the Facility:  	
Description of the Facility, including a summary of its significant components, such as for solar photovoltaic [Photovoltaic Modules, DC Collection System, Current Inverters], meteorological station, instrumentation and any other related electrical equipment: 
Drawing showing the general arrangement of the Facility: 
A single-line diagram illustrating the interconnection of the Facility with Buyer:
A legal description of the Site, including a Site map:
Longitude and latitude of the centroid of the Site:

*** End of Appendix D ***
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[bookmark: _DV_M681][bookmark: _DV_M2288][bookmark: _DV_M2289][bookmark: _DV_M2290][bookmark: _Toc40969652]Appendix E – Feed-In Tariff Milestones and Example Action Steps
[image: ]
[bookmark: _DV_M899][bookmark: _DV_M901][bookmark: _DV_M920][bookmark: _DV_M926][bookmark: _DV_M929][bookmark: _DV_M931][bookmark: _DV_M944][bookmark: _DV_M945][bookmark: _DV_M949][bookmark: _DV_M951][bookmark: _DV_M952][bookmark: _DV_M953][bookmark: _DV_M955][bookmark: _DV_M958][bookmark: _DV_M960][bookmark: _DV_M961][bookmark: _DV_M962][bookmark: _DV_M963][bookmark: _DV_M964][bookmark: _DV_M965][bookmark: _DV_M966][bookmark: _DV_M967][bookmark: _DV_M968][bookmark: _DV_M969][bookmark: _DV_M970][bookmark: _DV_M971][bookmark: _DV_M972][bookmark: _DV_M973][bookmark: _DV_M974][bookmark: _DV_M975][bookmark: _DV_M976][bookmark: _DV_M977][bookmark: _DV_M978][bookmark: _DV_M979][bookmark: _DV_M980][bookmark: _DV_M981][bookmark: _DV_M982][bookmark: _DV_M983][bookmark: _DV_M984][bookmark: _DV_M985][bookmark: _DV_M986][bookmark: _DV_M987][bookmark: _DV_M988][bookmark: _DV_M989][bookmark: _DV_M990][bookmark: _DV_M991][bookmark: _DV_M992][bookmark: _DV_M994][bookmark: _DV_M995][bookmark: _DV_M996][bookmark: _DV_M997][bookmark: _DV_M998][bookmark: _DV_M1000][bookmark: _DV_M1001][bookmark: _DV_M1002][bookmark: _DV_M1003][bookmark: _DV_M1004][bookmark: _DV_M1005][bookmark: _DV_M1006][bookmark: _DV_M1007][bookmark: _DV_M1008][bookmark: _DV_M1009][bookmark: _DV_M1010][bookmark: _DV_M1011][bookmark: _DV_M1012][bookmark: _DV_M1013][bookmark: _DV_M1014][bookmark: _DV_M1015][bookmark: _DV_M1016][bookmark: _DV_M1017][bookmark: _DV_M1018][bookmark: _DV_M1019][bookmark: _DV_M1020][bookmark: _DV_M1021][bookmark: _DV_M1022][bookmark: _DV_M1023][bookmark: _DV_M1024][bookmark: _DV_M1025][bookmark: _DV_M1026][bookmark: _DV_M1027][bookmark: _DV_M1028][bookmark: _DV_M1029][bookmark: _DV_M1030][bookmark: _DV_M1031][bookmark: _DV_M1032][bookmark: _DV_M1033][bookmark: _DV_M1034][bookmark: _DV_M1035][bookmark: _DV_M1036][bookmark: _DV_M1037][bookmark: _DV_M1038][bookmark: _DV_M1039][bookmark: _DV_M1040][bookmark: _DV_M1041][bookmark: _DV_M1042][bookmark: _DV_M1043][bookmark: _DV_M1046]*** End of Appendix E ***
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[bookmark: _Toc40969653]Appendix F – Notices List

	Name:  ______(“Seller”)
	Name:  REDWOOD COAST ENERGY AUTHORITY, a California Joint Powers Authority
(“Buyer” or “RCEA”)

	All Notices: [Seller to complete]
	All Notices:

	Delivery Address:
	Delivery Address:

	Street: 
	[UPDATE]

	City:                       State:        Zip:  
	

	
	

	Mail Address:  (if different from above)
	Mail Address:

	

	[UPDATE]

	Attn:
	Attn:  

	Phone:  
	Phone:  

	Facsimile:  
	Facsimile:  

	
	

	DUNS:  
	DUNS:  

	Federal Tax ID Number:  
	Federal Tax ID Number:  

	
	

	Invoices:  
	Invoices:

	Attn:  
	Attn:  

	Phone:  
	Phone:  

	Facsimile:  
	Facsimile:  

	
	

	Payments:  
	Payments:

	Attn:  
	Attn:  

	Phone:  
	Phone:  

	Facsimile:  
	Facsimile:  

	
	

	Wire Transfer:  
	Wire Transfer:

	BNK:  
ABA:  
ACCT: 
	BNK:  
ABA:  
ACCT:  

	
	

	Credit and Collections:  
	Credit and Collections:

	Attn:  
	Attn:  


	Phone:  
	Phone: 

	Facsimile:  
	Facsimile:  

	
	

	With additional Notices of an Event of Default to Contract Manager:
	Contract Manager:

	Attn: 	
	Attn:  


	Phone: 	
	Phone:  

	Facsimile: 	
	





*** End of Appendix F***
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[bookmark: _DV_M1745][bookmark: _DV_M1746][bookmark: _DV_M1747][bookmark: _DV_M1748][bookmark: _DV_M1749][bookmark: _DV_M1750][bookmark: _DV_M1751][bookmark: _DV_M1752][bookmark: _DV_M1753][bookmark: _DV_M1754][bookmark: _DV_M1755][bookmark: _DV_M1756][bookmark: _DV_M1757][bookmark: _DV_M1758][bookmark: _DV_M1759][bookmark: _DV_M1760][bookmark: _DV_M1761][bookmark: _DV_M1762][bookmark: _DV_M1763][bookmark: _DV_M1764][bookmark: _DV_M1765][bookmark: _DV_M1766][bookmark: _DV_M1767][bookmark: _DV_M1768][bookmark: _DV_M1769][bookmark: _DV_M1770][bookmark: _DV_M1772]

[bookmark: _DV_M680][bookmark: _Toc40969654]Appendix G – FORM OF LETTER OF CREDIT


Issuing Bank Letterhead and Address


STANDBY  LETTER OF CREDIT NO. XXXXXXXX


Date:  [insert issue date]

	Beneficiary:
	Redwood Coast Energy Authority
	Applicant:
	[Insert name and address of Applicant]

	
	633 3rd St,
Eureka, CA 95501  
	
	

	
	
	
	

	
	Attention: 
	
	



Letter of Credit Amount:  [insert amount]

Expiry Date: [insert expiry date]

Ladies and Gentlemen:

By order of [insert name of Applicant] (“Applicant”), we hereby issue in favor of Redwood Coast Energy Authority (the “Beneficiary”) our irrevocable standby letter of credit No.  [insert number of letter of credit] (“Letter of Credit”), for the account of Applicant, for drawings up to but not to exceed the aggregate sum of U.S. $ [insert amount in figures followed by (amount in words)] (“Letter of Credit Amount”). This Letter of Credit is available with [insert name of issuing bank, and the city and state in which it is located] by sight payment, at our offices located at the address stated below, effective immediately, and it will expire at our close of business on [insert expiry date] (the “Expiry Date”). 

Funds under this Letter of Credit are available to the Beneficiary against presentation of the following documents:

1.	Beneficiary’s signed and dated sight draft in the form of Exhibit A hereto, referencing this Letter of Credit No. [insert number] and stating the amount of the demand; and

2.	One of the following statements signed by an authorized representative or officer of Beneficiary:

A.   “Pursuant to the terms of that certain [insert name of the agreement] (the “Agreement”), dated [insert date of the Agreement], between Beneficiary and [insert name of Seller under the Agreement], Beneficiary is entitled to draw under Letter of Credit No. [insert number] amounts owed by [insert name of Seller under the Agreement] under the Agreement; or

B.   “Letter of Credit No. [insert number] will expire in thirty (30) days or less and [insert name of Seller under the Agreement] has not provided replacement security acceptable to Beneficiary.

Special Conditions:

1.	Partial and multiple drawings under this Letter of Credit are allowed;
2.	All banking charges associated with this Letter of Credit are for the account of the Applicant;
3.	This Letter of Credit is not transferable; and
4.	The Expiry Date of this Letter of Credit shall be automatically extended without a written amendment for a period of one year and on each successive Expiry Date, unless at least sixty (60) days before the then current Expiry Date, we notify you by registered mail or courier that we elect not to extend the Expiry Date of this Letter of Credit for such additional period.

We engage with you that drafts drawn under and in compliance with the terms of this Letter of Credit will be duly honored upon presentation, on or before the Expiry Date (or after the Expiry Date as provided below), at our offices at [insert issuing bank’s address for drawings].

All demands for payment shall be made by presentation of originals or copies of documents; or by facsimile transmission of documents to [insert fax number], Attention: [insert name of issuing bank’s receiving department], with originals or copies of documents to follow by overnight mail.  If presentation is made by facsimile transmission, you may contact us at [insert phone number] to confirm our receipt of the transmission.  Your failure to seek such a telephone confirmation does not affect our obligation to honor such a presentation.

Our payments against complying presentations under this Letter of Credit will be made no later than on the sixth (6th) banking day following a complying presentation.

Except as stated herein, this Letter of Credit is not subject to any condition or qualification. It is our individual obligation, which is not contingent upon reimbursement and is not affected by any agreement, document, or instrument between us and the Applicant or between the Beneficiary and the Applicant or any other party.

Except as otherwise specifically stated herein, this Letter of Credit is subject to and governed by the Uniform Customs and Practice for Documentary Credits, 2007 Revision, International Chamber of Commerce (ICC) Publication  No. 600 (the “UCP 600”); provided that, if this Letter of Credit expires during an interruption of our business as described in Article 36 of the UCP 600, we will honor drafts presented in compliance with this Letter of Credit within thirty (30) days after the resumption of our business and effect payment accordingly.

The law of the State of California shall apply to any matters not covered by the UCP 600.

For telephone assistance regarding this Letter of Credit, please contact us at [insert number and any other necessary details].

Very truly yours,

	[insert name of issuing bank]

	By:
	

	
	Authorized Signature

	Name:
	[print or type name]

	Title:
	






*** End of Appendix G***
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[bookmark: _Toc40969655]Appendix H – FORM OF CONSENT TO ASSIGNMENT


CONSENT AND AGREEMENT
This CONSENT AND AGREEMENT (“Consent and Agreement”) is entered into as of [_______ __, 2___], between REDWOOD COAST ENERGY AUTHORITY (“RCEA”), and [_________________] , as collateral agent (in such capacity, “Financing Provider”), for the benefit of various financial institutions (collectively, the “Secured Parties”) providing financing to [_______] (“Seller”).  RCEA, Seller, and the Financing Provider shall each individually be referred to as a “Party” and collectively as the “Parties”.

Recitals
A.	Pursuant to that certain Power Purchase Agreement dated as of _____________, 2___ (as amended, modified, supplemented or restated from time to time, as including all related agreements, instruments and documents, collectively, the “Assigned Agreement”) between RCEA and Seller, RCEA has agreed to purchase energy from Seller.
B.	The Secured Parties have provided, or have agreed to provide, to Seller financing (including a financing lease) pursuant to one or more agreements (the “Financing Documents”), and require that Financing Provider be provided certain rights with respect to the “Assigned Agreement” and the “Assigned Agreement Accounts,” each as defined below, in connection with such financing. 
C.	In consideration for the execution and delivery of the Assigned Agreement, RCEA has agreed to enter into this Consent and Agreement for the benefit of Seller. 
Agreement
[bookmark: _Toc208809598]1.	Definitions.  Any capitalized term used but not defined herein shall have the meaning specified for such term in the Assigned Agreement.
[bookmark: _Toc208809599]2.	Consent.  Subject to the terms and conditions below, RCEA consents to and approves the pledge and assignment by Seller to Financing Provider pursuant to the Loan Agreement and/or Security Agreement of (a) the Assigned Agreement, and (b) the accounts, revenues and proceeds of the Assigned Agreement (collectively, the “Assigned Agreement Accounts”).
[bookmark: _Toc208809600]3.	Limitations on Assignment.  Financing Provider acknowledges and confirms that, notwithstanding any provision to the contrary under applicable law or in any Financing Document executed by Seller, Financing Provider shall not assume, sell or otherwise dispose of the Assigned Agreement (whether by foreclosure sale, conveyance in lieu of foreclosure or otherwise) unless, on or before the date of any such assumption, sale or disposition, Financing Provider or any third party, as the case may be, assuming, purchasing or otherwise acquiring the Assigned Agreement (a) cures any and all defaults of Seller under the Assigned Agreement which are capable of being cured and which are not personal to the Seller, (b) executes and delivers to RCEA a written assumption of all of Seller’s rights and obligations under the Assigned Agreement in form and substance reasonably satisfactory to RCEA, (c) otherwise satisfies and complies with all requirements of the Assigned Agreement, (d) provides such tax and enforceability assurance as RCEA may reasonably request, and (e) is a Permitted Transferee (as defined below).  Financing Provider further acknowledges that the assignment of the Assigned Agreement and the Assigned Agreement Accounts is for security purposes only and that Financing Provider has no rights under the Assigned Agreement or the Assigned Agreement Accounts to enforce the provisions of the Assigned Agreement or the Assigned Agreement Accounts unless and until an event of default has occurred and is continuing under the Financing Documents between Seller and Financing Provider (a “Financing Default”), in which case Financing Provider shall be entitled to all of the rights and benefits and subject to all of the obligations which Seller then has or may have under the Assigned Agreement to the same extent and in the same manner as if Financing Provider were an original party to the Assigned Agreement.
[bookmark: _Toc208809601]“Permitted Transferee” means any person or entity who is reasonably acceptable to RCEA.  Financing Provider may from time to time, following the occurrence of a Financing Default, notify RCEA in writing of the identity of a proposed transferee of the Assigned Agreement, which proposed transferee may include Financing Provider, in connection with the enforcement of Financing Provider’s rights under the Financing Documents, and RCEA shall, within thirty (30) business days of its receipt of such written notice, confirm to Financing Provider whether or not such proposed transferee is a “Permitted Transferee” (together with a written statement of the reason(s) for any negative determination) it being understood that if RCEA shall fail to so respond within such thirty (30) business day period such proposed transferee shall be deemed to be a “Permitted Transferee”.
[bookmark: _Toc208809602]4.	Cure Rights.
[bookmark: _Toc208809603](a)	Notice to Financing Provider by RCEA.  RCEA shall, concurrently with the delivery of any notice of an event of default under the Assigned Agreement (each, an “Event of Default”) to Seller (a “Default Notice”), provide a copy of such Default Notice to Financing Provider pursuant to Section 9(a) of this Consent and Agreement.  In addition, Seller shall provide a copy of the Default Notice to Financing Provider the next business day after receipt from RCEA, independent of any agreement of RCEA to deliver such Default Notice.  
[bookmark: _Toc208809604](b)	Cure Period Available to Financing Provider Prior to Any Termination by RCEA.  Upon the occurrence of an Event of Default, subject to (i) the expiration of the relevant cure periods provided to Seller under the Assigned Agreement, and (ii) Section 4(a) above, RCEA shall not terminate the Assigned Agreement unless it or Seller provides Financing Provider with notice of the Event of Default and affords Financing Provider an Additional Cure Period (as defined below) to cure such Event of Default.  For purposes of this Agreement “Additional Cure Period” means (i) with respect to a monetary default, ten (10) days in addition to the cure period (if any) provided to Seller in the Assigned Agreement, and (ii) with respect to a non-monetary default, thirty (30) days in addition to the cure period (if any) provided to Seller in the Assigned Agreement.   
[bookmark: _Toc208809605](c)	Failure by RCEA to Deliver Default Notice.   If neither RCEA nor Seller delivers a Default Notice to Financing Provider as provided in Section 4(a), the Financing Provider’s applicable cure period shall begin on the date on which notice of an Event of Default is delivered to Financing Provider by either RCEA or Seller.  Except for a delay in the commencement of the cure period for Financing Provider and a delay in RCEA’s ability to terminate the Assigned Agreement (in each case only if both RCEA and Seller fail to deliver notice of an Event of Default to Financing Provider), failure of RCEA to deliver any Default Notice shall not waive RCEA’s right to take any action under the Assigned Agreement and will not subject RCEA to any damages or liability for failure to provide such notice.
[bookmark: _Toc208809606](d)	Extension for Foreclosure Proceedings.  If possession of the Project (as defined in the Assigned Agreement) is necessary for Financing Provider to cure an Event of Default and Financing Provider commences foreclosure proceedings against Seller within thirty (30) days of receiving notice of an Event of Default from RCEA or Seller, whichever is received first, Financing Provider shall be allowed a reasonable additional period to complete such foreclosure proceedings, such period not to exceed ninety (90) days; provided, however, that Financing Provider shall provide a written notice to RCEA that it intends to commence foreclosure proceedings with respect to Seller within ten (10) business days of receiving a notice of such Event of Default from RCEA or Seller, whichever is received first.  In the event Financing Provider succeeds to Seller’s interest in the Project as a result of foreclosure proceedings, the Financing Provider or a purchaser or grantee pursuant to such foreclosure shall be subject to the requirements of Section 3 of this Consent and Agreement.
[bookmark: _Toc208809607]5.	Setoffs and Deductions.  Each of Seller and Financing Provider agrees that RCEA shall have the right to set off or deduct from payments due to Seller each and every amount due RCEA from Seller whether or not arising out of or in connection with the Assigned Agreement.  Financing Provider further agrees that it takes the assignment for security purposes of the Assigned Agreement and the Assigned Agreement Accounts subject to any defenses or causes of action RCEA may have against Seller.
[bookmark: _Toc208809608]6.	No Representation or Warranty.  Seller and Financing Provider each recognizes and acknowledges that RCEA makes no representation or warranty, express or implied, that Seller has any right, title, or interest in the Assigned Agreement or as to the priority of the assignment for security purposes of the Assigned Agreement or the Assigned Agreement Accounts.  Financing Provider is responsible for satisfying itself as to the existence and extent of Seller’s right, title, and interest in the Assigned Agreement, and Financing Provider releases RCEA from any liability resulting from the assignment for security purposes of the Assigned Agreement and the Assigned Agreement Accounts.  
[bookmark: _Toc208809609]7.	Amendment to Assigned Agreement.  Financing Provider acknowledges and agrees that RCEA may agree with Seller to modify or amend the Assigned Agreement, and that RCEA is not obligated to notify Financing Provider of any such amendment or modification to the Assigned Agreement.  Financing Provider hereby releases RCEARCEA from all liability arising out of or in connection with the making of any amendment or modification to the Assigned Agreement.
[bookmark: _Toc208809610]8.	Payments under Assigned Agreement.  RCEA shall make all payments due to Seller under the Assigned Agreement from and after the date hereof to [__________], as depositary agent, to ABA No. [__________], Account No. [__________], and Seller hereby irrevocably consents to any and all such payments being made in such manner.  Each of Seller, RCEA and Financing Provider agrees that each such payment by RCEA to such depositary agent of amounts due to Seller from RCEA under the Assigned Agreement shall satisfy RCEA’s corresponding payment obligation under the Assigned Agreement.
[bookmark: _Toc208809611]9.	Miscellaneous.
[bookmark: _Toc208809612](a)	Notices.  All notices hereunder shall be in writing and shall be deemed received (i) at the close of business of the date of receipt, if delivered by hand or by facsimile or other electronic means, or (ii) when signed for by recipient, if sent registered or certified mail, postage prepaid, provided such notice was properly addressed to the appropriate address indicated on the signature page hereof or to such other address as a party may designate by prior written notice to the other parties, at the address set forth below:
	[bookmark: _Toc208809613]If to Financing Provider:
	

	Name:
	

	Address:
	

	
	

	Attn:
	

	Telephone:
	

	Facsimile:
	

	Email:
	




	If to RCEA:
	

	Name:
	

	Address:
	

	
	

	Attn:
	

	Telephone:
	

	Facsimile:
	

	Email:
	




[bookmark: _Toc208809615](b)	No Assignment.  This Consent and Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of RCEA, and shall be binding on and inure to the benefit of the Financing Provider, the Secured Parties and their respective successors and permitted transferees and assigns under the loan agreement and/or security agreement.
[bookmark: _Toc208809616](c)	No Modification.  This Consent and Agreement is neither a modification of nor an amendment to the Assigned Agreement.
[bookmark: _Toc208809617](d)	Choice of Law.  The parties hereto agree that this Consent and Agreement shall be construed and interpreted in accordance with the laws of the State of California, excluding any choice of law rules which may direct the application of the laws of another jurisdiction.
[bookmark: _Toc208809618](e)	No Waiver.  No term, covenant or condition hereof shall be deemed waived and no breach excused unless such waiver or excuse shall be in writing and signed by the party claimed to have so waived or excused.
[bookmark: _Toc208809619](f)	Counterparts.  This Consent and Agreement may be executed in one or more duplicate counterparts, and when executed and delivered by all the parties listed below, shall constitute a single binding agreement.
[bookmark: _Toc208809620](g)	No Third Party Beneficiaries.  There are no third party beneficiaries to this Consent and Agreement.
[bookmark: _Toc208809621](h)	Severability.  The invalidity or unenforceability of any provision of this Consent and Agreement shall not affect the validity or enforceability of any other provision of this Consent and Agreement, which shall remain in full force and effect.
[bookmark: _Toc208809622](i)	Amendments.  This Consent and Agreement may be modified, amended, or rescinded only by writing expressly referring to this Consent and Agreement and signed by all parties hereto.
[bookmark: _Toc208809623]IN WITNESS WHEREOF, each of RCEA and Financing Provider has duly executed this Consent and Agreement as of the date first written above.


[bookmark: _Toc208809624]Redwood Coast Energy Authority (RCEA)

[bookmark: _Toc208809625]By:  _________________________________
Name:  _______________________________
Title:  ________________________________

[bookmark: _Toc208809626][____________________________________] (Financing Provider), as collateral agent

[bookmark: _Toc208809627]By:  _________________________________
Name:  _______________________________
Title:  ________________________________

[bookmark: _Toc208809628]ACKNOWLEDGEMENT
[bookmark: _Toc208809629]The undersigned hereby acknowledges the Consent and Agreement set forth above, makes the agreements set forth therein as applicable to Seller, including the obligation of Seller to provide a copy of any Default Notice it receives from RCEA to Financing Provider the next business day after receipt by Seller, and confirms that the Financing Provider identified above and the Secured Parties have provided or are providing financing to the undersigned.

[bookmark: _Toc208809630][________________________][name of Seller]

By:  _________________________________
Name:  _______________________________
Title:  ________________________________



*** End of Appendix H***
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Action Steps

Time 

Allowance

Due On Date Completed

Responsible 

Party

STEP 1. Submit Application & Fast Track Developer

STEP 2. Approve Application 00 CD after Step 1 RCEA

STEP 3. Sign conditional PPA 30 CD after Step 2 Both

STEP 4. Acquire Full Interconnection Agreement 60 CD after Step 3 Developer

4A. Submit Interconnection Agreement within 10 days 

of receipt 

10 BD after Step 4 Developer

STEP 5. Submit confirmation of RPS request receipt by 

CEC and copy of CEC-RPS 1

30 BD after Step 4 Developer

STEP 7. File project with WREGIS & submit proof to 

RCEA

60 BD after Step 5 Developer

STEP 8. Pay Interconnection Fees. & submit proof to 

RCEA

180 CD after Step 4 Developer

STEP 9. Acquire conditional use and construction 

permits

180 CD after Step 4 Developer

9A. Submit proof of permits to RCEA 10 BD after Step 9 Developer

STEP 10. Notify RCEA 10 business days in advance of 

ground breaking

10 BD Developer

STEP 10A. Submit Proof of Insurance 10 BD Developer

STEP 11. Mechanical Completion 150 CD after Step 9 Developer

STEP 12. Notify RCEA 30 business days in advance of 

commercial operation

30 BD prior to Step 13 Developer

STEP 13. Start of Commercial Operation 18 months after Step 3 Developer

STEP 14. Submit CEC Certification 90 BD after Step 13 Developer

BD= Business Day, CD = Calendar Days

prior to groundbreaking

prior to groundbreaking

¹ For clarification, the tendered interconnection agreement is the final draft from PG&E's Wholesale interconnection Services prior to execution of 

that agreement.
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